STATE OF CALIFORNIA -- THE RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Governor

CALIFORNIA COASTAL COMMISSION

SOUTH CENTRAL COAST AREA
89 SOUTH CALIFORNIA ST., SUITE 200
VENTURA, CA 93001

(805) 585-1800

MEMORANDUM

FROM: Jonna D. Engel, Ph.D.
Ecologist
TO: Mark Delaplaine

Manager, Energy, Ocean Resources and Federal Consistency Division

SUBJECT: TCA Toll Road, Pacific pocket mouse, Perognathus longimembris
pacificus , and Pacific pocket mouse habitat

DATE: January 30, 2008

In a memorandum dated September 26, 2007, | made the determination that occupied,
as well as suitable Pacific pocket mouse (PPM) habitat is environmentally sensitive or
ESHA as defined by Coastal Act section 30107.5:

"Environmentally sensitive area” means any area in which plant or animal life or
their habitats are either rare or especially valuable because of their special nature
or role in an ecosystem and which could be easily disturbed or degraded by human
activities and developments.

In addition, | determined that the siting and design of TCA'’s preferred alternative for its
proposed toll road, which bisects two (San Mateo North and San Mateo South) of the
four known extant PPM populations, would adversely impact PPM ESHA.

This recommendation was based on the rarity of the Pacific pocket mouse and its
vulnerability to disturbance. Rarity of the Pacific pocket mouse, Perognathus
longimembris pacificus, is well documented and uncontested. Itis, in fact, one of the
most endangered animals in the United States. It was listed as federally endangered by
the United States Fish and Wildlife Service (USFWS) on September 29, 1994 following
the discovery of a single population at Dana Point Headlands. Only three additional
populations have been discovered. These are all on Camp Pendleton Marine Corps
Base. PPM is listed as “Critically Endangered” on the red list of worldwide endangered
species, which means that the International Union for Conservation of Nature and
Natural Resource’s has concluded that it is “facing an extremely high risk of extinction in
the wild in the near future” (ICUN 2007). Itis equally evident that PPM habitat is easily
disturbed or degraded by human activities since its current precarious status is largely
an effect of habitat loss due to development. For these reasons, PPM habitat meets the
definition of ESHA under the Coastal Act. Suitable habitat in the proximity of these
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known populations meets the definition of ESHA, regardless of whether it has been
demonstrated that the mouse is currently occupying the habitat. This is particularly
important for this species, which is notoriously difficult to trap.

Historical and recent work has led to an understanding of a number of factors critical to
determining the suitability of PPM habitat. Researchers concur that soil type is the most
important factor driving the presence or absence of PPM. The vast majority of PPM
captures have occurred in areas with relatively loose, uncompacted, fine, loamy, and
fine loamy sandy soils (Spencer 2008, 2005, Spencer et al. 2000, Brylski 1993). In
addition, vegetation type is an important factor affecting the presence or absence of
PPM. The primary plant community at the four extant PPM populations is coastal sage
scrub interspersed with native and non-native grasslands. PPM are also found in open
grassland and ruderal areas (Spencer 2008). A number of other factors such as slope
and disturbance may play a role in determining the presence or absence of PPM.

My September memorandum contains details about the historical and contemporary
status of PPM and PPM habitat that contributed to my PPM ESHA determination. | did
not review TCA'’s Pacific pocket mouse resource management plan because | had not
received a copy. However, at the time of my September memorandum | did have, and
thoroughly reviewed, the USFWS's recovery plan for the Pacific pocket mouse (Brylski
et al. 1998). In my September memorandum | concluded that:

The Pacific Pocket Mouse Resource Management Plan referenced in this
mitigation measure (measure TE-24 [within SOCTIIP EIS/SEIR]) has yet to be
developed and submitted to Commission staff for review, therefore, an adequate
assessment of this plan’s ability to benefit the species is not possible.
Furthermore, the USFWS has already gone to great lengths to study, design, and
present a Pacific pocket mouse recovery plan (Brylski et al. 1998). A significant
component of this plan is to protect all remaining Pacific pocket mouse
populations; that means not allowing temporary or permanent construction
impacts in “areas within or proximal to known sites occupied by the Pacific
pocket mouse..” (Brylski et al. 1998). The recovery plan calls for the protection of
any potential Pacific pocket mouse habitat in the vicinity of the four extant
populations because that habitat is the most likely to provide future habitat as the
population expands as a result of protection.

The toll road project is simply inconsistent with the recovery strategy laid out for
the Pacific Pocket Mouse in the recovery plan (Brylski et al. 1998). Construction
of the toll road is directly counter to all recovery criteria for the species and would
therefore preclude its recovery. Recovery of the San Mateo North population
requires increasing individual numbers and area of occupancy allowing for
population expansions and dispersal and for maintaining the full extent of genetic
diversity. Building the toll road runs completely counter to these goals. The toll
road will reduce the size of the occupied area, prevent natural range expansions,
impede dispersal, and contribute to loss of genetic diversity. These changes will
all increase the likelihood of population extirpation.
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TCA'’s Pacific Pocket Mouse Resource Management Plan

The “Pacific Pocket Mouse Resource Management Plan for the San Mateo North
Population” (Ramey and Johnston 2007) includes eight exhibits that summarize the San
Mateo North habitat attributes and much of the plan. Exhibit 1, “Pacific Pocket Mouse
Management Area” displays the “Pacific Pocket Mouse Action Area” which consists of
161 acres and includes the occupied San Mateo North population area and suitable
PPM habitat around the footprint of the proposed toll road including the section within
the coastal zone, the “Management Area” that consists of 71.81 acres west of the
proposed toll road, the boundaries of the “Historical Agricultural Area”, the TCA
proposed toll road alignment, and the estimated disturbance limits of the TCA proposed
toll road. Exhibit 1 also identifies the locations of successful trapping events from
1995/1996, 1999, 2001, and 2003. Ramey and Johnston (2007) report that:

The 1995/1996 trapping efforts for FTC-South identified one population of the
PPM on a small hillside north of the intersection of Interstate 5 (i-5) and
Cristianitos Road. This population is referred to as San Mateo North. This
subspecies was subsequently live-trapped in the San Mateo North area in 1999,
2001, and 2003. Nearly 60,000 trap nights were set in the 1995 and 1996
timeframe and 33 and 22 mice were captured, respectively in those years. In
1999, 6,400 trap nights were set with two individuals captured. In 2001, and
additional 3,400 trap nights were set at the occupied habitat location and in
contiguous areas and three individuals were captured. In 2003, 2,500 trap nights
were set and four animals were captured (Exhibit 2). No additional trapping
efforts have been conducted on the San Mateo North site since 2003.

These data clearly reveal that when more effort is made, more mice are captured. In
1995/1996 an order of magnitude more effort was expended (60,000 trap nights) than in
1999, 2001, and 2003 (6,400, 3,400, and 2,500 traps nights, respectively) and an order
of magnitude more mice were trapped (33 and 22, respectively; compared to 2, 3, and
4, respectively). In addition, the most mice were captured where the most traps were
placed. Exhibit 2, “Pacific Pocket Mouse Management Area, Traplines and Capture
Locations”, identifies the locations of the traplines set during each trapping season. By
far, the greatest concentration of capture locations occurred on the small hillside north
of the coastal zone where the greatest concentration of traplines were placed. These
facts are pertinent to Murphy’s (2008) criticism “that the Pacific pocket mouse has not
actually been detected in the coastal zone portion of the proposed project area despite
over 65,000 trap nights.” Murphy neglects to point out that hardly any trapping effort
has occurred in the coastal zone portion of suitable PPM habitat. In fact, the trapping
that has occurred in the vicinity of the San Mateo North population was conducted by a
variety of different groups and scientists for a variety of different reasons, using a variety
of different methods. A major omission of Murphy, Ramey, and the TCA PPM resource
management plan is that they fail to acknowledge that the various trapping programs
were not necessarily designed to document the geographic extent of PPM presence. In
fact, some of the trapping was specifically concentrated in areas of known PPM
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occurrence to assure captures for genetic work (pers. comm. Dr. Wayne Spencer, Jan.
28, 2008). Neither Murphy, Ramey, nor TCA’'s PPM resource management plan
provide essential information for interpreting the PPM capture data; we do not know the
dates traplines and traps were set, the duration of traps in the field, the number of traps
set during each trapping session, the associated environmental conditions during
trapping events, etc. Furthermore, the demonstration of PPM presence within the
coastal zone is not a critical issue here since both occupied and suitable PPM habitat is
ESHA under the Coastal Act.

Ramey (December 7, 2007) asserts that “PPM are distinctly absent from former
agricultural areas. To date, there has been no documented permanent PPM occupancy
of former agricultural areas (Ramey and Johnston 2007, Service 2007, Ogden 1997).”
There is no compelling evidence for this claim. In fact, there has been no formal
attempt to document “permanent PPM occupancy” or “permanent PPM absence” from
former agricultural areas. However, in spite of the fact that very little trapping effort has
occurred in former agricultural areas, at least 30% of the trapped mice in the San Mateo
North population were caught in or immediately adjacent to former agricultural areas.
Exhibits 1 and 8 (Ramey and Johnston 2007) show that a minimum of four, and
potentially 17, of the 56 captures occurred on former agricultural areas®. Spencer?
(Spencer 2005, Ogden 1997) hypothesized that areas disturbed by agriculture may be
avoided by PPM, however he notes (Spencer 2008) that an untested hypothesis is not a
sufficient basis for ruling out PPM occupancy in agricultural fields, especially since
some early captures were reported to be in “weedy fields” that may have been used for
agriculture. Although agricultural fields may be suboptimal habitat, PPM may still be
present.

Ramey and Johnston (2007) describe the vegetation within the PPM action area as
follows: “includes open space areas currently supporting coastal sage scrub, chaparral,
and annual grassland species (Exhibit 3).” The management area consists of about
equal parts “mixed sage scrub” and “sagebrush - coyote bush sage scrub”. The
majority of PPM captures occurred in mixed sage scrub habitat. Mixed sage scrub
consists of approximately equal percentages of typical coastal sage scrub species such
as sagebrush, buckwheat, coyote bush, and white sage whereas sagebrush - coyote
bush sage scrub is a plant community dominated by sagebrush and coyote bush (pers.
comm. Ann Johnston, Jan. 28, 2008). The color pattern of Exhibit 3 (vegetation
mapping) suggests that these habitats are very different when in fact they are quite
similar. In addition to soils, the presence of sagebrush interspersed with open areas is
believed to be an important habitat characteristic for PPM. Both mixed sage scrub and

! The uncertainty is due to the scale in which the data are presented. The location of captures are
marked by large triangles; the actual GIS location of the traps are not provided and so it is impossible to
say whether the traps were in or out of former agricultural areas.

2 Dr. Wayne Spencer of the Conservation Biology Institute is one of the foremost authorities on the Pacific
pocket mouse and CCC staff have given substantial weight to his written work. Interestingly, Ramey
(2007) denigrates the authority of Dr. Spencer by characterizing him as “an activist writing in the capacity
of a project opponent” when criticizing CCC staff, but nevertheless cites Spencer in support of his own
arguments (e.g., Ramey 2007 p: 9, Ramey and Johnston 2007 pp. 3, 14, 33, 34).

EXHIBIT 1
Application No.
4 CC-018-07
2nd Addendum



cteufel
Text Box
EXHIBIT 1
Application No.
CC-018-07
2nd Addendum


sagebrush — coyote bush sage scrub are plant community types capable of supporting
PPM.

As noted above, soils are considered the most important physical factor driving the
presence/absence of PPM (Spencer 2008, 2005, Bornyasz 2003, Spencer et al. 2000).
PPM are known to inhabit sandy, loamy soils. Soils with a high clay percentage are not
favored by PPM. The TCA PPM resource management plan states that “Five soil types
were identified in the vicinity of the Management Area. These soil types are all "very
friable* at the surface, and contain considerable amounts of sand.” Exhibit 4 depicts the
percentage of clay within the soils in the management area. All the soils in the
management area fall into low clay categories: 0 to 5% and 5 to 10%. All of the trapped
mice were collected in sandy soils with from 0 to 10% clay. The entire coastal zone
area shown in Exhibit 4 falls within this category as well as the vast majority of the
management area.

Both the soils and the vegetation throughout the management area are suitable for
supporting PPM. The management area includes the coastal zone area west of the
proposed toll road. The habitat (soils, vegetation, slope) south of occupied PPM habitat
within the coastal zone both west and east of Cristianitos Road and north of I-5, is very
similar to the occupied habitat. Ramey and Johnston (2007) attribute the lack of PPM
captures within the coastal zone area to low quality habitat (e.g. former agricultural
areas, sagebrush — coyote bush sage scrub). However, it is just as likely that the lack
of PPM captures in this area is simply a reflection of the lack of trapping effort.

Ramey (December 7, 2007) discusses the fact that much of the potential PPM habitat in
the vicinity of the toll road is sloped and he asserts that PPM are not found on steep
slopes. However, the notion that steep slopes preclude the presence of PPM is
contradicted by Exhibit 5. While the greatest percentage of space within the
management area is characterized by < 30% slopes, the area where PPM captures
have occurred includes both slopes >18% and slopes >30%. Spencer (2008) points out
that 10% of San Mateo North captures were on slopes >30%. To put this in
perspective, less than 10% of the trapping effort has been on such steep slopes. These
data falsify the hypothesis that PPM avoid steep slopes. It follows that sloped areas
with suitable soil and vegetation characteristics near the toll road are potential PPM
habitat.

Culverts have been proposed to provide opportunities for the dispersal of PPM.
However, the rationale underlying the placement of the four proposed culvert locations
depicted on Exhibit 6 is not presented. The proposed placement of culverts is puzzling
because none of them are close to capture locations. In fact, the culverts are sited
about as far away as possible from capture locations. One is in the extreme south of
the PPM management area and three others are in the extreme north or outside of the
management area. The southern-most culvert leads to a patch of vegetation that will be
completely isolated between I-5, Cristianitos Road, and the proposed toll road. The first
northward culvert leads directly into the existing campground, the next two lead directly
into an isolated path of vegetation, outside the management area, that hasn’t been
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mapped for soils or vegetation, is surrounded by a road, and adjacent to a bare area
that appears to have been recently burned or formerly developed.

Ramey (December 7, 2007, Ramey and Johnston 2007) repeatedly contends that PPM
“must compete with more abundant and aggressive species, including the western
harvest mouse, which is larger but overlaps with PPM in body size and food habits
(primarily seeds), making it PPM’s closest competitor.” This is pure speculation. There
have been no studies of competition involving the Pacific pocket mouse. Ramey goes
on to say that natural selection would lead to the exclusion of the less abundant and
aggressive species when there is competition for the same niche. Spencer (2008),
however, reports that there is no empirical evidence that PPM are out-competed by
WHM. Spencer (2008), on the other hand, suggests that these species partition the
food resource niche because the harvest mouse eats seeds directly off plants whereas
the pocket mouse forages on the ground for seeds. Ramey (December 7, 2007)
presents a table (without citation) that shows WHM numbers increasing while PPM
numbers are decreasing at San Mateo North. He attributes this to WHM out-competing
PPM even though he does not have any empirical evidence to support this speculation.
If real, the population pattern could be the result of any number of biological or physical
factors. In summary, the competitive relationships between PPM and other species are
not known.

Ramey and Johnston (2007) hypothesize that the San Mateo North PPM population “is
small, primarily because there is little potential high quality habitat, vegetation is
overgrown, other mouse species out-compete PPM, and feral cats are not controlled.”
However, the soil, vegetation, and slope throughout the management area are suitable
for PPM occupancy. PPM populations are known to demonstrate dramatic population
expansions and contractions through time. The SMN population has been studied for
less than a decade and it is likely that past populations of PPM were much more
abundant and that future population expansions will occur. Clearly there is room for
SMN habitat improvements such as feral cat eradication, under crossings along
Cristianitos Road, low-impact invasive species removal, and experimental work such as
vegetation trimming. These habitat manipulations do not require realization of TCA’s
proposed toll road in order to be implemented.

TCA'’s PPM resource management plan includes numerous mitigation measures that
have never been field tested to demonstrate their efficacy. Examples of these untested
measures include soil augmentation, mouse barriers intended to divert mice to culvert
crossings, culvert crossings, reduction of an assumed competition between PPM and
other rodent species, control of invasive ants, and invasive plant removal. The truth is
TCA’s PPM resource management plan is largely experimental with no guarantee for
success. Ramey (December 7, 2007) states that “[p]ractically speaking, the best
chance for protection and management of the San Mateo North Population will be if the
toll road project is approved and the Pacific Pocket Mouse Resource Management Plan
(PPM RMP) is implemented.” Similarly, Ramey concludes his December 7, 2007 letter
with support for the TCA toll road saying, “Here is an opportunity for a well-funded
program that will not adversely affect PPM but will enhance its chances [sic] survival
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and recovery in the future.” These recommendations are based on optimistic
assumptions and ignore the considerable uncertainty of success. In fact, there is good
reason to believe that the toll road will adversely affect PPM and that the experimental
resource management plan may not work. It is important to recognize that the TCA
proposal (Ramey 2007, Ramey and Johnston 2007) is a one-way street. If the toll road
is built and the management plan does not work, there will be no way to reverse the
impacts to the already precarious existence of the PPM.

The proposed toll road bisects two of the four existing populations that have potential for
interacting during times when environmental conditions are favorable. The best plan for
the San Mateo North population is to employ the USFWS adaptive management
strategies presented in their PPM Recovery Plan (Bryski et al. 1998). TCA'’s preferred
alternative for the proposed toll road is antithetical to realizing any of the goals of the
USFWS PPM Recovery Plan, which consists of two components. The first is to stabilize
existing populations by protecting known currently occupied habitat, searching for
additional populations, and providing protection to any that are found. The second
component consists of establishing new populations via natural colonization and re-
colonization into adjacent areas and transplantation of captive bred individuals.

The recovery plan describes a number of criteria that will be required in order to
consider reclassifying the pocket mouse to threatened status. These criteria include
establishment of ten viable, independent, and stable or increasing populations with
secure habitats that are free of risk of loss (presently only four populations known to
exist including the two threatened by the proposed toll road); protected habitat totaling
nearly 5,000 acres (currently the total existing habitat is estimated at less than 1,000
acres); programs in place to maintain Pacific pocket mouse genetic diversity; and finally
that all pocket mouse populations and critical habitat are managed so that the current
and potential threats (e.g. habitat fragmentation, predation, disease) are eliminated or
managed to the extent that each population is not at risk of extirpation.

Unless, or until sufficient, additional viable populations are discovered and/or
established and protected, it is imperative that existing populations be protected and
expanded through active management. Loss or degradation of any of the extant
populations at the three known San Diego locations could irreversibly diminish the
likelihood of the subspecies’ survival. All known extant populations are essential,
including the Dana Point Headlands population (Boggs 1997, Buck 1997, Price 1997,
Soule’ 1996). In conclusion, occupied, as well as suitable Pacific pocket mouse (PPM)
habitat is meets the definition of Environmentally Sensitive Habitat Areas under the
Coastal Act and the siting and design of TCA'’s preferred alternative for the proposed toll
road would significantly degrade those areas and disrupt their habitat values.
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W. 8.b.

FORM FOR DISCLOSURE OF EX PARTE COMMUNICATIONS

Name of project: FTC-S/SR-241 (CC 018-07), W.8.b.

Date and time : - 1/25/08 (10:15 AM)

Location of communication: K&S Ranch

Type of communication - Personal Meeting

Person initiating communication: Susan McCabe, Robert Thornton
Person receiving communication: Steve Blank

This meeting consisted of:

a review of the project location within Camp Pendleton and the coastal zone, and
maps of the portion of the project within Camp Pendleton, the TCA's map of the
project alignment; and a map of the portion of the project within the coastal zone.
an overview project impacts, proposed mitigations

why the |-5 widening project is considered infeasible by Caltrans

A statement that TCA is offering $100 million to state parks

Brief discussion of project financing. Citigroup to do a bond offering after TCA
receives approvals

TCA then went into some detail regarding the:

relationship of the proposed project to the existing railroad, old Pacific Coast
Highway, I-5, Cristianitos Road, Trestles beach, San Mateo Campground outside
the CZ, the various units of San Onofre State Beach (including the fact that the
State Park is a leasehold that expires in 2021), and the existing Bluffs campground
that is immediately adjacent to I-5 and the railroad.
TCA claimed:
o the project will not impact any Native American burial grounds
o the project will not impact the surf break at Trestles Beach;
o the impacts on San Mateo Campground will be mitigated;
o Project will not impact use or enjoyment of the beach as it will be no closer to
the beach than the old highway 101.
o The project is an important component of the regional transportation plans
approved by the Southern California Association of Governments, and the
San Diego Association of Governments.
o this process was transparent and open to all interested parties

Also discussed was the TCA’s claim that the Commission has used the balancing -
provisions of the Coastal Act in the past in similar projects to concur with the Consistency
Certification. These included:

the TCA’s SR-73 project in the early ‘00's,
and more recently, SR-56, and North Co. Transit double-tracking.

TCA claims that the conflict with ESHA policies can be balanced by the benefits the project

provides for EXHIBIT NO. 2
water quality improvements,
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~W. 8.b.

e public access to coastal resources, lower-cost visitor-serving uses and

accommodations,
» provision of habitat creation {over and above mitigation requirements),

o ' é/\/\ @/\,\

Date ' Signature of Commissioner
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nd this form does not ;.

If. commnieation occurred sevan or more days in Sdy ce of: the ‘Conmissdon
hearing on the {tem that was the subject of the commupicafion, complefs this, :
form And transmit {t.to the Executive Director within seven days. of the .

If 4t {5 reasonable to believe that 'the rompleted form will

not. arrive by U.S. mail at the Commissiop's miin| office prior ta the

commencement of the meeting., other means of delfvery-

facsimile, overnight mai), or personal delivary by t

Executtve Director at the meeting prior to the time
mitter comuences, . ’

IT communicatioh occurred within seven, days of the’
form, provide tha information orally on the record
provide the Executive Director with a copy of any

‘part of the communication.

By

vritten materda], thatwac.

ould be uspd, such as
e Commissioner to the !
at the hearing on the :
earing, camplete this !
f the. procending and
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FORM FOR DISCLOSURE
OF EX PARTE | Ry
COMMUNICATION

Date and time of communication: Thurs, Jan 24, 2008, 9:30 AM
(For messages sent to 3 Commissioner

by maill or facsimile or received as a

telephone or other message, date

time of recaipt shouid be indicated.)

L.ocatlon of communication: San Clemente
(For communications sent by mail or
facsimile, or received as a talephane
. or other message, indicate the means
of fransmission.)

Person(s) Inltiating communication:  Lexry Rannals, Marine Corps Liaison Officer
Person(s) receiving communication:  Patrick Kruer
Name or description of project: FTC-8/SR-241 (CC 018-07), W.8.b.

Detailed substantive description of content of communication: A
{if communication included written material, attach a copy of the complete text of the written
material.)

Without entourage, the Marine Corps representative took me on a tour of the entire alignment of
proposed SR-241 through Camp Pendleton (outside the Coastal Zone). He showed me the existing
operations of the base within the vicinity of the proposed alignment and explained the near-future
(outside of Coastal Zone) Marine readiness training developments that were in the works. He
showed me the relationship of the praposed alignment to the existing San Matee Campground, the
existing HKV transmission lines from SONGS, and existing Cristianitos Road, and the Native
American reburial grounds, We visited the S8an Mateo Campground and questioned the Park
rangers about usage,

i§ tha communication was providad al the sama lime to stalf as it was provided to 8 Commissloner, the communicalion is nal ex parte
and this form does noi need Lo be filed out.

Slgnature of Commissioner

If communlcalion occurred saven or more days In advance of the Commisslon hearing on lhe item that was Lhe subject of the
cominunication, complete this form and lransmit It la the Exaculiva Diracior within $sven days of the communlication. [F[tis reasonable
to beiiave that the completed (onm will not arive by U.S. mall at the Commission’s main offics prior to (he commencamant of the
meeling, other means of dellvery should be ueed, such as facaimils, svemight mail, or parsonal detlivery by the Commissloner to the
Exuculive Diractor at the masting prior to the lime that the hearing on the mallar commenoes.

1t communlcation ocourred within seven days of the hearing, complete this form, provide the infarmalian orally on (he record of the '
proceading end provide the Execulive Direcior with & capy of any writlen material that was part of the communication.
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FORM FOR DISCLOSURE C &
OF EX PARTE ' 4 y | 4 r D
CONMMUNICATION 29 2098
' %457?4(!
ac@%
Date and time of communication: Thurs, Jan 24, 2008, 9:30 AM

(For messages sent to a Commissioner
by maill or facsimile or received as a
telephone or other message, date
ime of recelpt should be indlcated.)

Location of communication: San Clemente
{For communicalions sent by malf or

facsimile, or received as.a telephone

or other message, indicate the means

of fransmissfon.}

Person(s) initiating communication: Tom Margro, Dave Lowe, Donna Andrews, Ann
: Johnston, Rob Ramey, Supervisor Tom Campbeli,
Nancy Lucast (all representing TCA)

Person(s) receiving communication;  Patrick Kruer
Name or description of project:  FTC-S/SR-241 (CC 018-07), W.8.b.

Detailed substantive description of content of communication:
{lf communication Included written material, attach a copy of the complete text of the wrillen
material.)

This meeting consisted of a review of a scale model of the proposed project, followed by a review
of the project description, impacts, mitigations and benefits package as outlined in the briefing book
previously provided to me and all Commissioners and staff. Specifically discussed, inter alia, was

" the TCA’s concept of employing the balancing provisions of the Coastal Act in order to concur with
the Consistency Certification. This briefing was followed by a private tour of the Camp Pendleion
portion of the project (see separate ex parte disclosure), then by a tour with the parties named above
from the State Park parking lot to Trestles beach where we regarded the relationship of the proposed
project to the beach, trail and ather existing developments,

1/19/%?
é 4

Dat Signature of Commissionar

If the communicalion was provided at the same lime 1o staff s il Was provided to 2 Commissioner, the communication is not ex parta
and this form does not need lo be filled out,

It communication oceured seven of mere days in advance of the Commission hearlng on the itam thal was the subject of the
communication, complete this forrn and lransmit it Lo Lhe Execulive Direclor within seven days of the communicalion. il is raasonable
to belleve that the completed form wil nat arrive by U.8. mall at tha Commisslon's maln office priar to the scommencement of the
mosting, ather means of delivery sheuld ba usad, such as factimila, cvernighl mall, or personal delivery by the Commissianer to the
Exatulive Diractor al tha meeting prior to the time that the hearing on the matisr commancas.

If communicalion cocutred within seven days of the hearing, complete this famn, provide the infarmation orally on the record of the

procesding and provide the Execullve Direcior with a copy of any wrilten material thet was part of the communication,
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Mark Delaplaine

From: Vanessa Miller

Sent:  Tuesday, January 29, 2008 11:04 AM
To: Mark Delaplaine; Jeff Staben
Subject: FW: Ex Parte Communication

From: Jim Bourgart [mailto:JBourgart@bth.ca.gov]
Sent: Tuesday, January 29, 2008 10:27 AM

To: Hope Schmeltzer; Vanessa Miller

Subject: Ex Parte Communication

Dear Ms Schmeltzer: On January 22, 2008, | received a phone call from Chris Walker of Nossaman, Guthner, et
al., representing the Transportation Corridor Agencies. He sought to discuss the item on the February 8 Coastal
Commission agenda pertaining to the consistency finding on the Faothill Transportation South project. | stated
that | preferred to have no further conversation or a meeting with the advocates on this topic, and the
conversation ended quickly without any substantive discussion.

Jim Bourgart

Deputy Secretary for Transportation and Infrastructure
California Business, Transportation and Housmg Agency
(918) 323-5412
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2008/IAN/30/WED 12:27 PX  HUMBOLDT CO. ADMIN FAL Ne, 707 445 7299 P. 002

W. 8.b.
FORM FOR DISCLOSURE o
OF EX PARTE . | RE~
' COMMUNICATION ““Eryp
20og
. | %sﬁdfé”gﬂfwﬁ
Date and time of cornmunication: - 'Wed, Jan 23, 2008, 2:00 PM : S si0n,

{For messages sent to a Conunissioner
by mail or facsimile or roceived as a
telephone or other message, date
time of reesipt should be indipated.)

Location of communication: Eureka
(For communications sent by mail or '
. facsimile, or received as atelephone
orother message, indicate the means
- of ransmission.) -

Person(g) initiating communication: Tom Margro; Supervisor Pat Bate.-s, Councilmember-

Lisa Bartlett, Nancy Lucast (all representing TCA).

Person(s) receiving communication;  Bonnie Neely -

Name or description of project:  FTC-S/SR-241 (CC 018-07), W.8.b,

Detailed substantive description of content of communication:
" {tf communication included written matarial, attach a copy of the cpmplete text of the written '
matenal ) ,

: Thmmc:etmgmns:stedof

»

L]

a review of the project description,

 the need for the congestion relief the project would pmwde,

the significantly worse wedkend (recreation) traffic congesﬁon compared to weekday trafﬁc

- onl-5,

the severe spill-over efficts on the local surfaec road system whxch impairs access to coastal’ '
TeSOULCes, . .

. an overview of the route selection process, project impacts, proposed mmgatxons, heneﬂ!s

package, etc.
guided by TCA’s briefing book previously provided to me and ail Cummxssmners and staff

TCAthcnwentmto some detail regarding the:

relationship of the proposed project to the existing railroad; okd Pacific Coast Highway, 1-5,
Cristianitos Road, Trestles beach, San Mateo Campgronnd outside the CZ, the trail between.
the two, the various units of San Onofre State Beach (including the fiact that the State Parkis
a leasehold that expires in 2021), and the cxist.‘ing Bluffs campgroundthat is immediately

adjacent to I-5 and the railroad.
The points were made that:
o the project will not irapact the surf break at Trestles Beach;
' EXHIBIT 2
Application No.
CC-018-07
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" procesding and provida the Execulive Direotor with a copy of any written material that was part of the communication.

LUUGA JANS SU/WEY 14047 PR HUMBULLUL LU, BUSIIN TAL NO, JUT 445 1244 | Foulg

W.-ﬂ'b._.

) thepmpctinsbecndcmgmdmhased:memmuml(thﬂpmgmwdmm
the sediment load, due to inclusion ofsmf; of the art-design BMPs, is
immeasurable);

o the project (just like the mailroad, Old Pacific Coast Highway, 1-5andrts Cristianitos
Rd interchange, Cristianitos Rd itself, San Mateo Campground and its roads and .
pads, the 600 acres of ag field that operated for 50 years, El Camino Real and all the
other developments in the Sem. Mateo Creek watershed before it) will have no effect
ontheconm‘buhunofopbblesmthebeachimf{whmhonlvhappmdamngm_
storm events).

Also discussed was the TCA’scomeptofcmplayiugthe balancingprovisions of the Coastal Act in’
order for the Commmission to concur with the Cnns:stemy Cm'uﬁcatmn, as has been done in other
sxmi!arprqacts over the years, inclnding:

» the TCA’s SR-73 project in the early ‘90’5,

* and more recently, 8R-56, and Notth Co‘ Transit double-tracking.

TCA claims that the conflict with ESHA po.'umes cap be balanced by 'the benefits the pro_lect
provides for '
‘s water quality improvements,
¢ public access to coastal resources, lower-cost ws:tor—semng uses and accommodations,
- # provision of habitat creation (over and above mitigation requn-emenis),
publicsafety and nanonal security mlpmvemcnts—- .

»

All n fm'them:nce of Coastal Act policies. TCA explained these components of the pmjact,

micluding its commitment to contribute, upon receipt of fingueing,

. $100nnﬂiontoaﬁmdtobeadmmmteredbyStatcPa&smcensultahmwnhtheDepamm
of the Navy (owner of Camp Pendleton and SOSR lessor) and for the benefit of State Parks, = *
TCA had suggested several potential uses for these funds, inchuding lease extensions for :
SOSB, funding of additional camp sites at SOSB, San Clemente State Beach, Crystal Cove -
. ‘State Beach, completion of “cottages™ at Crystal Cove State Beach and other coastal
resoumcpmtacuon. Theselectmnofuseoftheﬁmdswouldbe]cﬁto StaieParksandthc

DoN.
o TCA md:cated it would submit suggesbeci conditions ﬁ)r Cnncm-rcme at the pubhc hearing on
. Feb, 6.
Date S ‘Signature 'of Commissi

If the communication wes provided at the same me o staff as i was- prtmded foa cnmmisalansr the communication :s not ex parte

" and this form doess not nead to be filad out.

i communication oecured zeven or more days in advance of the Commission heaﬂng on the tem fhat was the subjest of the
communication, cotmplate this form and tranamit it to the Executive Director within seven days of the communication, If it & reasonabke
to beliova that the completed form will not arrive by U.5, mal! at the Commission's maln office prior to the commenvement of the
maesting, other means of dellvery should he used, such as facsimlle, overmnight mall, or personal delivery hy the Commissioner to the
Exegutive Directér at the mesting prior to the fime that the hearing on the matter commeancas.

if communicaticn om::urm! within seven days of the haarinn compiete this form, provide the infortation orally on the record of the
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LUVW/ UM/ DU/ NEBY L4uL7 TR OUMDULUL W, MUMLY YRA WY, JUT 44n 1LY AU

' #ORM FOR DISCLOSURE

OF EX PARTE o =

COMMUNICATION c g =

Pate and time of communication:  Jamuary 28, 2008 —4:19 pyn. 83 oy E

(For messages sent to 2 Commissioner ' %g ~

by mail or facsimile or received as & & S s

telephone or other message, date P -

time of zecezpt should be mdmaied.)

Lnutmn of cammumcatmn' - Fureka, CA —via email

(For commuuiications sent by mail or
facsinaile, or received as atelephone
or other message, indicate the means

of uansm:smcn.) '
Person(s) initiating cqmmnnicatimi: Charlotte Masarik
Person(s) receiving communication: ‘Bo‘nm'w Neely |
Nﬁmé or description of project: | Del Max Fairérounds

Detailed substantive description of content of communication; .
(Ii' communication included written maiet‘ia.l, attach 2 copy of the complete test of the writien matenal 3

(See attached email conmunicat.ioa)

'l_-w-.—cs?". . ué%,:z%

Date . - S Signature of Comrhissioner

Ifﬂzemmmnﬁqnﬁdnm'miﬂadatﬁbzmﬁmemmﬂ‘mﬂimsmﬁdedmzcmﬁom.ﬁcwmmimﬁminm&mmm
form does not necd to be filled out.’

lfmmnmmbnnumedmwmmdmmadmmofmmmmmmmmgmﬁnmmmmmemmofﬁmmmm
complete this forza atil tramgemit it o the Execpive Director within seven days of the communicdtion, Ifit iz reasonable to beliove it the
enmpleted form will not arrive by U5, mail at the Comwission’s main offioc prior 10 e conmacacemsnt of the meeting, other weans of delivery -
should be nsed, suck as fosinle, wmmmil,m'pwmdﬂnrrybymeCommonertoﬂwammeDmmmﬂaemeetmgpuortothe
tomae that the hearing oo the mattel comEmesices.

' If commuenication occurred within seven days of the heaxing, complete this form, provide the mfermation orlly oo the record ofﬂmprmﬁngs
-ndpmwdpﬂmﬁmmﬁmwmwﬂﬁampyofmywdﬁenmﬂntmspanuﬂhemmnmwuun .
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£0U8/ JAN/3U/WED 12:26 PM HUMBOLDT CO. ADMIN FAY Fo. 707 445 729¢ P 00"
' Page J of 2.

-Hay es, Ka_thy

From: Neely, Bonnie

Sent: Monday, January 26, 2008 4 19 PM

To: Hayes, Kathy _
Subjeet: FW: CCC Hearing - 2/6 - 241 Toll Road Extension - letter to the Comrmissioners:

Another axparte for Coastal. We need to mail all these out tomorrow if possibie.

—-Original Message-—-- -
From: Chariotte Masarik [rnailto: charluttemasank@cox.net] ‘
Sent: Sunday, January 27, 2008 2:54 PM |
To: ‘Andrew WIllis'; Neely, Bonnie; 'Brian Baird'; 'Dave Potber’; 'district 5'; 'Dr Dan’ Dr Wiliiam A Burke'; *forelc’; 'K .
Schwing'; 'kachadjian’; ‘m rellly’; 'M Vaughn'; 'Mary K Shallenberger'; 'P Thayer’; 'Pat Veasart'; Peter Douglas, kruar,
'S Kinsey'; *Sara Wan'; 'Steve Blank'; "Steven Kram'

. Subject: CCC Haar!ng 2/6 - 241 Toll Road Extension - letter to the Comm&maners

- CCC Hearing — Del Mar F. azrgrounds on Wed 62 February. .

Ref: Conmsﬁency certification by Transportation Corridor Agencies of Orange County to consiruct Foothﬂl
Transportation South (FTC-S) toll road in southern Orange and nonhem San D;tego County,

Dear Gommissmners

Ihave read the Commission Staff Repart and strongly feel that you have no alternative but to support vour
staff in voting against approval of this certification before you oit 68 February. It is strongly evident to me
that the TCA is inconsistent in their proposal and that the proposed benefits have not been quantified or

. established in any way. The project is fimdamentally inconsistent with the spirit and letier of numerous.
resource protection policies of the Coastal Act from the filling in of wetlands 1o the issues of water quahty, o
access, ESHA and other environmentally unsubstanuated ‘benefits’ proposed by the TCA '

The [California Coastal] commission's staff strongly recommends against approval, saying that “buildinga.

six-lane mll road throngh San Onofre would cause widespread violations of state enviropmentsal laws by '
endangered species, marring patural resources and compromising recreational opportunities.”

"Ii's difficult to imagine a more environmentally damaging alternative location,” the commission's staff

concinded. *No measures exist that would enable the prcposed ahgnment to be found consistent with the

Cahfamm Coastal Act"

As Commissioners you know the issues well and undetsl;and the very core of The Coastal Act, and that is
why I look to you to protect this park land which is 2 valuable resource for all Californians now and in the
distans future. Please do not succumb to the pressurés of development. It will be an indefensible loss if you
agree to this toll road and I beg you not to authorize the certification of this project.

. Ithankyou for all that you try to do'to save andprotcctourbelovgd Coast.
Smﬂerely, Charlotte Masank

Chadotte Masarik’
761 Oak Street

Lagung Beach, Ca 92651
949-494-1630-

949-205-3040 - . ' " ' T EXHIBIT 2

1/28/2008 ' T ' Application No.
- : ©+ lcc018.07

2nd Addendum



cteufel
Text Box
EXHIBIT 2
Application No.
CC-018-07
2nd Addendum


AUVLW VAW QU Tkl LAy LG L HUFBAOLLY L AJ, UL FAA Ny, iU 41_‘}.3 IZ.“JU r. qu

. | N ?
FORM FOR DISCLOSURE e %
" OFEXPARTE T Z e
COMMUNICATION - Bg e
' : D 2 4
. Date and time of communication: ~ Jannary 28, 20(_)8--4:17p.m. C%% ‘?é 2
(For imessages sent 1o 4 Commissioner ’ - ¢ o
by mail or fagsimile or received asa %
telephone or other message, date
time of receipt should be indicated.)
Location of commumnication: _ Fareka, CA - via email

(For communications sent by mail or
facsimile, or received ag a telephone
~ or other message, mdicate the means

of tmnsmssmn.) _
Person(s) initiating c;ommnmication: ' . lLindsay T:cgnetti
" Person(s) receiving communication: ~ . Bonoie Necly
Name or dsscription ofpmject_: ' . " Del Mar Fairgrounds

Detailed substantive description of uontent of conmmunication:
(If communication included written material, attach a copy of the complete test of the wntten
matenal_) : . , .

(See attached email communication)

tw-z§wo¥ L | MV%

Date R . Signature of Commissioner \

If the conmounication was provided at the same time to staffas itv'vasprovidedtoaCommissioner.ﬂia
comnmnimﬁonis notum'teandﬂﬁs form does not need to be filled out.

If communication ocoutied seven or more days in advam:e of the Commission hmnng on the item that
was the subject of the communication, complete this form and transmit it to the Executive Director within
seven days of the communication. Ifif is reasonable to believe that the completed form will not atrive by
U.S. mail at the Comumission’s main office prior to the commencement of the meeting, otber means of
delivery should be used, sach as facsm:le, overnight mail, or personal delivery by the Commissioner to.
the Executive Director at the meetmg prior to the time that the bearing on the matter commences. -

If commmunication oucun-ed within seven days of the hearing, complete this ffmn, provide the mformanon )
orally on the record of the proceedings and provide the Executive Director with & copy of any written
materjal that was part of the commugication. :
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Hayes, Kathy

From: -Neely, Bonnie

Sent.  Monday, Jenuary 28, 2008 417 PM

To: Hayss, Kathy ' : :
Subject: FW: Coastai Conmamm Hearing Februaryﬁ 2008

'\ Please prepare an exparte on thts Thaniea

—--0ngmai Massage— ‘

From: Lindsay Tognett [malltu.Lk:dsay‘lthes@mx net]
Sent: Sunday, January 27, 2008 9:03 PM

Ya: awillis@coastal.ca,gov; Nesly, Bonnie;. bﬂan.ba:rd@ramum&e ca.gov; dpot!ﬁr@wastal Ca.gov
Subject: Coastal Commun Hearlng February &, 2008 : ,

Atin: California Coastal Commnssnoners :
Please read the attached letter re: your hearmg on Febmary 6, 2{)08

_ Youwill need o cl:ck on the Open Document screen about 3 tames in sequencs in orderm npen
- Sorryl .

: Lindsay Togneth
- . Laguna Beach, CA

Y
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- January 27, 2008

Foele Hearing - Detl Mar Fairgrolunds on Wed 6% February |

RE: Consistency cerltﬁcatmn by Transporiation Comdor Agencnes of Omge
County to construct Foothill Transportation South (FTC-S) toll road i in southern
Orange Connty and northern San Diego Cmmty

Dear CommissionerS'

I have read the Comm;ssmn Staff Report and strongly feel that you have no altexmt:ve
but to support your staffl tn voting against approval of this certification before you on 6%
February. Jt is strongly evident to me that the TCA is inconsistent in their proposal and

' thatthcpmposadbeneﬁtshavenotbeenqumﬂedorembhshedmanyway. The

project is fiundamentally inconsistent with the spixit and letter of numerous resource
protection policies of the Coastal Act from the filling in of wetlands to the issnes of water

" quality, access, ESHA and other environmentally imsnbstantiated bemeﬁls’ proposed by .

- the TCA.

The California Coas'cal Cormmission’s staﬂ-‘ soundly xecommds agamst appmjval, saying
that “budlding a six-lane toll road through San Onofte would cause widespread violations
of state environmental laws by threatening endangered species, martring natural resources
and compromising recreational opportunities.” “It’s difficult te imagine a more ~ *
environmentally damaging alternative location,” the commission’s staff concluded. “No

‘measures exist that would enablethcproposedahgnmentm be foimd consistent with the

California Coastal Act.”

As Commissioners you know the issues well and understand the very core of The Coastal
Act, and that is why I look to you to protect this paik land which is a valuable resource
for all Californians now and in the distant future. Please do not succumb to the pressures
of development. Tt will be an indefensible loss if you agree to this toll road and I beg you
1ot to authorive the certification of this pIOJect

Ithankynuﬁaraﬁthatyoutryto do to saveandmt&dombelovedcoast.

Siocerely,

Lindsay Tognetti
31441 Ocean View
Laguna Beach, Ca 92651 .

EXHIBIT 2
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*EIVED
\ 3 0 2008

CALIFORNIA
STAL COMMISSION

'FORM YOR DISCLOSURE

OF EX PARTE
_ COMMUNICATION
" Date dnd tims of commurseatini . Jamary 78, 2008 230 p.m
(For messages send to 8 Commussioner
by mail ar facsindle or received 33 8
1telephone ar ether mesiege, date
time of reccipt should be indicated.)
 Toogion of communication: = - Fueel, CA -
* (For cosmmemications sent by mail or . .
" facsimile, o received as a telephome -
qrﬁhrmasage,mdmthsnms
. of rasoission.)” )
Person(s) mifiating commmication: - - Susan Jordan & Ralph Faust
Person(s) receiving commuuiostion: * Bounis Neely
- N@addanﬁmﬁyojwt ' -7 _ TcllRmdPxﬁjcct

Deiaﬂed suhstative descriptitn of content of commmmication: -

(i commmmication meinded mnﬂmﬂ, ettach a copy oftha mmplebe!estufﬁ:mmm
reatenial )

Remwedcm!sofdommtpzepmedhySmMobﬂny,Im (?Rﬂisedlanumy 21008)on

. belmtf of Cal. &mParknmede

" 01/30408 | . , — o g
Date | ) 'Sigumluf{:omiaiuu% J

f the communication was provided at the same tine to steffas i mmndeﬂ o nCou:mmmt, the
mmmaahnnmmteupnmmd e foom docs notmeﬁnbeﬂlbdom.

- I communication coourred seven of more days madﬂmnl‘ﬂmﬂnmmhmngnnihy ibegzs that

vras the suhjoct of the communication, complets thix Thom and trensmit it to fie Excoutive Directre within

. agven days of the commmnicstine. If it in reasonable to beliove that the completed foem will not arrive by

U8, eiad af the Commission’s main offics prier (o the conmmencement of the mesting, athxr meate of
delivery shinuld be used, such as facsimile, overnight mai), or persomal delivery by the Commissioner to
ma]hmuhwmmuﬁ:mwmgpmwihsmihatmchmontbemm

T eoemopunication ownsdvnlhmswmdaya af the hearing, complete. this form, pravide the infhirmation
arally cathe recocd of the proveedings and provide the Bxecutive Director with a copy of any written
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STATE OF CALIFORNIA—THE RESOURCES AGENCY ' PETE WILSON, Governor

CALIFORNIA COASTAL COMMISSION

' FREMONT, SUITE 2000
N FRANCISCO, CA  94105-2219
vOICE AND TDD (413) 904-5200

REVISED PROPOSED FINDINGS Y.
ON_COMBINED_CONSISTENCY CERTIFICATION 7.0 ﬂ/(’g;

_ i
AND COASTAL DEVELOPMENT PERMIT APPLICATION 5 |

Consistency Certification No. CC-63-92

Application No. 5-92-232
Staff: MPD-SF
Cons. Cert. File Date: 6/30/92
Permit Applic. File Date: 10/20/92
49th Day: Waived
180th Day: _ 4/18/93
3 Months: Extended
6 Months: - 12/30/93
Commission Vote: 11/18/92
Hearing on Findings 5/11-14/93
APPLICANT: Transportation Corridor Agencies (TCA)
- DEVELOPMENT : '
LOCATION: Between existing Route 73 in the City of Newport Beach and
‘ the connection with Interstate 5 (I-5) 1in San Juan
Capistrano, Orange County (Exhibits 1 and 2)
DEVELOPMENT _
DESCRIPTION: Construction of the San Joaquin Hills Transportation.
Corridor (SJHTC) (also referred to as "Corridor")
(Exhibits 2-10)
PREVAILING _
COMMISSIONERS: Commissioners Calcagno, Caervantes, Doo, Malcolm,_

Moulton-Patterson, Neely, Rick, and Wright
SUBSTANTIVE FILE
DOCUMENTS:: See Page 58
EXECUTIVE SUMMARY:

On June 30, 1992, the applicant (TCA) submitted a combined coastai deve]opment
~permit and consistency certification for the construction ¢~ '"

Hills Transportation Corridor (SJHTC), a 17.5 mile tollway
State Route 73 in the City of Newport Beach and the connect EXHIBIT NO. 3

5 (I-5) in San Juan Capistrano, Orange County. Two small « | APPLICATION NO.
tollway are physically within the coastal zone: (1) appro

mile in Newport Beach (the San Diego Creek bridge crossings CC—018-07
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restoration programs)(Exhibit 6); and (2) approximately 1/2 mile around the
middle of the tollway, located on Moro Ridge in unincorporated Orange County
(Irvine Coast area) (Exhibit 2). The first of these two components requires a
coastal development permit. The remainder of the 17.5 mile road is outside
the coastal zone; however, it is federally permitted and affects the coastal
zone, triggering the need for a consistency certification.

Because most of the project and its effects will occur outside the coastal
zone, the Commission .is limiting its review of habitat and water quality
impacts to: wetlands losses within the coastal zone, downstream
sedimentation/water quality impacts, and impacts on particularly sensitive
habitat resources, such as rare, especially valuable, threatened or endangered
species, where the geographic scope of the project's habitat impacts clearly
extends into the coastal zone. Three critical issues are: (1) the guestion of
whether the San Diego Creek crossing (within the coastal zone in Newport
Beach) 1is consistent with the public access and wetland policies of the
- Coastal Act; (2) the impacts on the California gnatcatcher, a species proposed
for 1listing as an endangered species; and (3) water quality monitoring
issues.

Regarding the first of these issues, the project implements the public access
policies of the Coastal Act, but is inconsistent with the uses identified as
allowable for wetland fill purposes under Section 30233. However, the Coastal
Act also contains a conflict resolution provision (Sections 30200 and 30007.5)
that allows a conflict between two competing Coastal Act policies to be
resolved in favor of that policy which on balance is the most protective of
ceastal resources. In this case, the Commission believes there is a conflict
between wetland protection policies on the one hand, and the public access and
recreation policies on the other. The pubiic access and recreation policies
encourage access to coastal -access and recreation areas, and this project
provides needed access to numerous such facilities. The Commission further
believes that the wetland impacts associated with this project will not be
significant in 1light of the fact that the project is the least damaging
feasible alternative and adequate mitigation measures have bheen provided. In
particular, TCA will mitigate project impacts on wetlands by creating new
wetlands at a ratio of 4:1. Thus, pursuant to Sections 30200 and 30007.5 of
the Coastal Act, the Commission finds that it is more protective of
significant coastal resources to provide access to these facilities than to
disaliow approximately one third of an acre of wetland impact in this
-situation.

Regarding the second of these issues, the project would remove about 150+
acres of coastal sage scrub habitat, the habitat for the California
gnatcatcher. However, of this habitat approximately 140 acres are outside the
coastal zone. MWhile TCA is still in the process of providing information and
mitigation commitments on the California gnatcatcher to the Fish and Wildlife
Service, pursuant to Section 7 of the federal Endangered Species Act
conferencing provisions, TCA has further committed to mitigate this project's
effects on the coastal zone by providing $400,000 to be used to plant
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additional gnatcatcher habitat in the project area. MWhile the project is not
consistent with Section 30240 due to its effects on gnatcatcher habitat, as
the Commission found with respect to the wetland policies, with these
commitments to mitigate the project's impacts on environmentally sensitive
habitat in the coastal zone, the project is consistent with the Coastal Act
pursuant to Sections 30200 and 30007.5. In making this determination the
Commission finds that it is more protective of significant coastal resources
to provide access to access and recreation facilities (see previous paragraph)}
than to disallow the gnatcatcher impacts in this situation. :

Regarding the third of these 1issues, TCA has committed to aggressive
mitigation measures to protect water quality (Exhibit 21), to collect

baseline data, which is critical to determining post-construction compliiance,

and to submit its baseline water quality monitoring program to the Executive
Director of the Commission for his review and approval. These measures
include assurances that if the monitoring indicates adverse impacts are
occurring, these will be remedied (see Addendum to Staff Recommendation,
attached as Exhibit 27). These measures bring the project into conformance .
with the water quality provisions (Sections 30230, 30231 and 30412) of the
Coastal Act.
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With regard to TCA's contention that the Commission has approved other road
facilities, the Commission notes that none of these projects involved
jdentical situations. For instance, the Ballona and Bolsa Chica road
approvals actually involved LCP actions. Moreover, each proposed road project
involved road construction as part of a restoration program for degraded
wetlands. (These projects were permissible under a combination of Section
30233 and 30411.) 1In short, none of the reasons offered by TCA for finding
this project consistent with the allowable use provisions of Section 30233 are
persuasive.

(iv) Resolving Conflicts Among Competing Coastal Act Policies

Nevertheless, the number of road projects identified by TCA is indicative of
the fact that the Commission has often been confronted with situations where
it has been asked to reconcile the public's need for safe and viable public
access to the coastline with other Chapter 3 policies on resource protection. -
Simply put, road projects are frequently point-to-point projects that do not
inherently possess the same flexibility, at least in terms of route, that
other projects have. As a result, the Commission has been asked to approve
road projects which pass through or near sensitive resource areas such as
wetlands and environmentally sensitive habitat areas. In these situations the
Commission also has been asked to consider that these projects often serve the
principal (and frequently competing) policies of the Coastal Act promoting
access to the coast. _

The present project presents such a conflict between the puniic access
provisions of the Coastal Act and the resource protection provisions. TCA
contends that implementation of the public access provisions of the Act will
be thwarted if the project is not constructed. TCA States:

Thus, the No Project Alternative would result in either a significant
overload of the transportation system capacity of Pacific Coast Highway
or significant adverse impacts to coastal communities -and public
recreational areas necessitated by future widenings of PCH. The City of
Laguna Beach has already stated its opposition to the 1latter and has
articulated a "planned deficiency" approach to PCH through Laguna Beach
(in findings of approval for the Irvine Coast Development Agreement
EIR). Consequently, the failure to approve the SJHTC would result in
impacts contrary to Sections 30001.5, 30210, 31212, 30212.5 30213, 30223,
30240, 30253.5 and 30254 of the Coastal Act either as a result of failing
to provide for adequate transportation system access to coastal and
upland support recreational areas or as a consequence of impelling the
widening of PCH in a manner resulting in significant impacts both to
coastal communities and to public recreational areas.

The Coastal Act envisions situations such as this where there may be a
conflict between conflicting Chapter 3 policies and provides specific guidance
on how these conflicts should be resolved. Section 30007.5 states:
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The Legislature further finds and recognizes that conflicts may occur
between one or more policies of the division. The Legislature therefore
declares that in carrying out the provisions of this division such
conflicts be resolved in a manner which on balance is the most protective
of significant coastal resources. In this context, the Legislature
declares that broader policies which, for example, serve to concentrate
development 1in close proximity to urban and employment centers may be
more protective, overall, than specific wildlife habitat and other
similar resource policies.

Echoing the concern about such conflicts, Section 30200(b), the first section
- in Chapter 3, the chapter containing the substantive policies of the Act,
declares: :

(b) Where the commission or any local government in implementing the
provisions of this division identifies a conflict between the policies of
this chapter, Section 30007.5 shall be utilized to resolve the conflict
and the resolution of such conflicts shall be supported by appropriate
findings setting forth the basis for the resolution of identified policy
conflicts.

The Commission agrees with TCA that this project presents a conflict between
competing policies of the Act that requires resolution in conformity with the
provisions of Sections 30007.5 and 30200. As determined by the Commission
above, this project will promote public access and recreation along the coast,
as well as implement the publiic access and recreation policies of Sections
30210, 30211, 30212, 30212.5, 30213, 30252 and 30254 of the Coastal Act.
These benefits will be lost if the project is not approved. Balanced against
these beneficial aspects of the project is the competing fact that the project
also will fill .33 acres of wetland for a use that is not allowed by Section
30233. The reality of the situation, however, is that even the impacts of
this fill will be mitigated by a wetland replacement program that will replace
this lost wetland area at a 4:1 ratio. The Commission also notes that the
placement of this fill is the least damaging feasible alternative.

For these reasons the Commission finds, pursuant to Sections 30007.5 and 30200
of the Coastal Act, that on balance it is more protective of coastal resources
to resolve this conflict by approving the project and allowing the proposed
wetland fill. Not only will this project provide access to the recreational
facilities in the project vicinity in accordance with the public access
policies of the Act, it also will provide replacement wetland acreage at a 4:1
ratio to mitigate for the fill of .33 of an acre of wetland. Conversely,
disallowing this project to preserve this one third of an acre of wetland is
not necessary to protect coastal resources 1in  this situation and more
significantly would defeat implementation of the public access and recreation
policies of the Coastal Act. The Commission therefore finds the project
consistent with the Coastal Act 1in reliance on the confiict resclution
provisions of Section 30007.5 and 30200.
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Unfortunately, it appears that the gnatcatcher and coastal sage scrub may
be further impacted or depleted due to the cumulative effects of other
Tocal (and Corridor) projects. Cumulative effects are those impacts of

" future State and private actions affecting endangered and threatened
species that are reasonably certain to occur in the action area. Many of
these planned or active projects (e.g., Foothill Transportation Corridor)
have not provided or proposed substantive mitigation or project-related
impacts to the gnatcatcher or coastal sage scrub habitat.

We expect that a mutually acceptable habitat compensation plan will be
developed that provides substantial compensation for project-related
impacts. The Service has major concerns regarding potential
project-retated, cumulative, and growth-induced 1impacts to the
gnatcatcher, coastal sage scrub, and many other sensitive species that
reside therein.

Commission Conclusion. Based on the information presented, the Commission
finds that the project's effects on gnatcatcher habitat constitute adverse
impacts on environmentally sensitive habitat within the coastal zone:. Thus,
the project is inconsistent with the requirements of Section 30240 of the
Coastal Act.

As the Commission has previously found, however, this project is consistent
with and promotes other poiicies of the Act relating to public access and
recreation, including Sections 30210, 30211, 30212, 30212.5, 30213, 30252 and
30254. As also discussed above, when dealing with permits which promote some
policies of the Act, while conflicting with others, the Commission is reguired
to resolve such conflicts by balancing and reaching the decision which is most
protective of coastal resources. (See Sections 30007.5 and 30200(b).)

In conducting this balancing function in this situation the Commission notes
that only a small portion of the project, approximately one half of a mile, is
located in the coastal zone. Additionally, TCA is currently engaged in the
conferencing process with the U.S. Fish and Wildiife Service to fully assess
the project's impacts on the gnatcatcher and develop any necessary mitigation
measures. The Fish and Wildlife Service expects that this process will lead
to the development of a "mutually acceptable habitat compensation plan." TCA
also has made further commitments to the Fish and Wildlife Service to do what
is necessary to accommodate the gnatcatcher, as noted in FWS' November 9,
1992, Tetter to the Commission (Exhibit 29), which states:

We are extremely gratified to learn that the TCA, the project sponsor, is
presently committed to de everything that is necessary and required fo
insure that a viable reserve or reserves will be established in the San
Joaguin Hills and envirens to accommodate the gnatcatcher and coastal
cactus wren {Steve Letterly, personal communication, 9 November, 1992).

Finally to assure that any habitat compensaticn plan developed by TCA and the
Fish and Wildlife Service will be sufficient to offset any impacts to the
small portion of the gnatcatcher habitat that will be located in the coastal
zone, TCA has agreed to incorporate the following commitment:
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TCA shall provide funding assurances to the satisfaction of the Executive
Director that guarantee that $400,000 will be deposited in an interest
bearing account from toll revenues, payable to the Coastal Conservancy no
later than one year after commencement of operation of the toll road.
The funds will be used to improve. gnatcatcher habitat in the project
area. This requirement shall be above and beyond current TCA mitigation
commitments. _

Based on these commitments and understandings regarding the Fish and Witdlife
Service conferencing process, the Commission finds that on balance approval of
this project will be most protective of c¢oastal resources, while also
promoting the Coastal Act's objectives of promoting public access and
recreation. For this reason, the Commission finds the project is consistent
with the Coastal Act.

(iii) General Wildlife Impacts.

TCA states:

Orange County, in conjunction with major Tandowners and with the City of
Laguna Beach, has for the last decade gained binding commitments of major
blocks of open space/habitat/recreation 1lands Kknown as the Laguna
Greenbelt. All of these lands have been assembled with the intent of

_creating large blocks of contiquous open space lands. These large blocks
of open space would provide a much greater degree of habitat protection
than attempting to mitigate projects one by one with a resulting
fragmentation of habitat/open space areas.

An example of such an approach is the creation of the 3,400-acre Aliso
Greenbelt. Similarly, the Irvine Coast Open Space Dedication program
will provide for the preservation of 2,666 acres of habitat and open
space lands, which in combination with the 2,800-acre Crystal Cove State
Park (created through State purchase and the Moro Ridge gift by The
Irvine Company) will result in over 5,000 acres of contiguous open
space/habitat areas. Another County action requiring the dedication of
the Laurel Canyon area, which 1is contiguous with this 5,000-acre
greenbelt, will add another 675 acre of open space/habitat.

The 1individual open space dedications by area developments do not
discount the fact that wildlife habitat continues to shrink in size in
the south County. The County's Laguna Greenbelt open space preserve does
not create more habitat. There is a net loss of wildlife habitat due to
Corridor construction. As stated above, this is a significant impact and
an unavoidable loss of open space/wildlife habitat.

As partial mitigation for impacts to wildlife movement, three wildlife
crossing features have been added to the project design. These three
crossings are located in Laguna Canyon (west of and paralle! to Laguna
Canyon Road), the interface of Shady and Emerald Canyons and at the head
of the western fork of Bommer Canyon. Design modification in the Bonita
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January 29, 2008

Chairman Patrick Kruer
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105

Re:  Supplemental Comments re Opposition to Coastal Consistency Certification
for Foothill Transportation Corridor-South (San Onofre State Beach): (CC-
018-07)

Dear Chairman Kruer and Honorable Commissioners:

This letter provides additional responses to the January 9, 2008 document entitled
“Response to Coastal Commission Staff Report Released September 2007,” (“TCA Response”)
submitted by the Foothill/Eastern Transportation Corridor Agency in support of the proposed
Foothll-South Toll Road project.

The proposed Toll Road represents one of the greatest threats to California’s coast in
recent memory. It would be the first known example of a local governmental entity taking State
park land for its own highway purposes. It would destroy coastal recreational facilities that the
Commission itself ordered created as coastal access mitigation, and threatens one of the greatest
surfing beaches in the world. It is located at an endangered species “ground zero,” cutting a gash
along one of the last intact natural watersheds in southern California.

What’s more, TCA would sacrifice these resources for a project that is utterly
unnecessary. Improving Interstate-5 and arterials — which will ultimately need to occur with or
without the toll road — can match the congestion reduction of the Toll Road at a fraction of the
displacement impacts alleged by TCA. Indeed, two of the nation’s leading highway engineers
have concluded that TCA’s rejection of design alternatives is premature and invalid.

The Commission’s detailed and painstakingly documented Staff Report correctly
concludes that the project is fatally inconsistent with numerous enforceable policies of the
California Coastal Act, and that no mitigation measures — including the TCA’s proposed check
to the California Parks Department — can remedy those inconsistencies.
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The TCA Response attacks the Staff Report, asserting that it contains “factual errors,
misrepresentations, distortions, baseless conclusions, and egregiously misleading statements.”
But it is the TCA Response — in its desperate effort to show that this unprecedented project will
cause no harm — that is factually erroneous, misleading, and based on groundless conclusions.
This letter does not address all of numerous problems with the TCA Response but focuses on the
main issues raised therein. As we discuss, none of the information submitted by TCA alters the
conclusion reached by Staff that the Toll Road would have numerous unmitigable impacts to
coastal resources and is inconsistent with the Coastal Act.

l. TCA Mischaracterizes the Project

2.2 Mile Project vs. 16 Mile Project. Seeking to downplay the enormity of the Project
and restrict the scope of the Commission’s jurisdiction, TCA mischaracterizes the nature and
scale of the Project. TCA asserts that the “project” is limited to “2.2 miles” of improvements,
“1.4 million cubic yards” of grading, and a footprint of “138 acres,” all within the coastal zone.
The basis for this description is TCA’s erroneous assertion that the “Coastal Commission’s
jurisdiction is limited to those portions of the [toll road] proposed in the coastal zone.”

1

As discussed in our prior letter, the law is absolutely clear that the location of a project’s
footprint is irrelevant to the Commission’s consistency review. What is relevant is whether the
project will have impacts to coastal zone use or resource. Under the Coastal Zone Management
Act (“CZMA”), consistency review applies to any “activity, in or outside of the coastal zone,
affecting any land or water use or natural resource of the coastal zone....” 16 U.S.C. §
1456(c)(3)(A) (emphasis added); see also California ex rel. California Coastal Comm’n, 150 F.
Supp. 2d at 1052 (CZMA requires that activities “within or outside the coastal zone” that affect
coastal zone resources must be consistent with coastal laws (emphasis added).

It is important to note that the direct impacts of the Toll Road’s coastal zone footprint are
so severe that the Project could not be found consistent with the Coastal Act even if the Project’s
indirect impacts on the coastal zone were completely ignored. Nevertheless, the Commission is
required by law to consider both the direct and indirect impacts on coastal resources of the
Project as a whole.

4 Lanes vs. 6 Lanes. TCA also asserts that “the project includes only four lanes of
traffic, two in each direction.”® This statement follows a pattern by TCA of obscuring the
description of the Project and the scale of what it actually intends to build. The CEQA
documentation for the Project makes clear that the preferred alternative is not limited to four
lanes. The “ultimate corridor” for the preferred alternative — which is what the EIR purported to
analyze and what TCA approved — is six lanes:

The Preferred Alternative is proposed at a width that is the same as the initial corridor
identified in the Draft EIS/SEIR and would be a maximum of six lanes.*

1 TCA Response at 1-2.

21d. at 1.

*1d.

* South Orange County Transportation Infrastructure Improvement Project (SOCTIIP): Final Subsequent

Environmental Impact Report (December 2005) (“FSEIR”) at 2-5 to 2-6 (emphasis added). EXHIBIT 4
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The referenced “initial” corridor was described in the Draft EIS/SEIR as four lanes with the
ability to “accommodate” two additional HOV lanes for a total of six lanes, compared to the
“ultimate” corridor of 8 lanes.” This is further illustrated by the “Typical Corridor Cross
Sections” diagram for the original project, which shows the “initial”” corridor as 128 feet (six
lanes) for the northern half of the road, and as 89 feet expandable to 128 feet for the southern
half, in contrast with an “ultimate” corridor of 156 feet (eight lanes).’

It is thus disingenuous for TCA to assert that the project is no more than 4 lanes. TCA
has approved a 6-lane project and intends to build a 6-lane project.

Indeed, in its traffic modeling for the Project — the very modeling that TCA relies upon
for its claims that the Toll Road will relieve congestion — TCA used the “ultimate” corridor:

When modeling traffic forecasts for the corridor alternatives under year 2025 conditions
with the FTC-S in operation as a toll road, the configuration of the FTC-S under the
ultimate corridor alternative was assumed in order to determine the maximum traffic
demand on the FTC-S.’

This traffic report was prepared in 2003, when the “ultimate” corridor was still 8 lanes. Thus,
TCA'’s traffic modeling assumes an 8 lane facility. The report goes on to state that a capacity
analysis was performed for the “initial” corridor.® That capacity analysis assumes 6 lanes for the
entire length of the Foothill South.” Thus, at most, TCA has considered the traffic effects of the
Toll Road as a 6 lane facility. TCA never performed traffic modeling or a capacity analysis for
a 4 lane facility.

If the Toll Road is assumed to be only 4 lanes, capacity will be cut by an additional lane
in each direction, decreasing levels of service and increasing congestion on the Toll Road.
Indeed, for some segments, TCA’s projected traffic would exceed maximum capacity of the
lanes.® As a result, fewer drivers would choose to pay to use the Toll Road, and instead would
take the I-5 or arterials. This would reduce the Toll Road’s stated traffic benefits to an extent
that can be known only by modeling the road at 4 lanes. No such modeling has been done.

It is unclear from TCA’s materials whether its analysis of impacts assumed a 4-lane or 6-
lane facility for purposes of determining roadway footprint, disturbance limits, and other aspects
of the road that bear on the Project’s impacts. If TCA assumed 6 lanes (which it should have),
then is insistence on describing the Toll Road as 4 lanes is disingenuous. If, on the other hand,
TCA assumed only 4 lanes, then it has substantially understated the impacts of the Project, which
has an ultimate buildout of 6 lanes. TCA may not piecemeal the environmental analysis of the

> See, FSEIR at 2-146 to 2-147, Table 2.5 (showing original DSEIR description of “initial” cross-section for most
segments, including those from Pico to I-5, as “Four GP [General Purpose] lanes. Could accommodate two future
HOV lanes.”)
® FSEIR at Figures 2.5-2 and 2.5-3 (following page 2-115).
; SOCTIIP Traffic and Circulation Technical Report, Austin Foust, December 1, 2003 at 1-12.
Id.
° Id. Appendix D, Table D-32.
19 Smart Mobility, Inc., Capacity Analysis for the Proposed Foothill South Toll Road, Memorandum to NRDC,

January 29, 2008.
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full project by addressing only the initial phase in its certification. Nor may it assert the benefits
of the project assuming 6 lanes while limiting its impacts analysis to a 4 lane project.

TCA, as the applicant, has the burden to provide the Commission with all of the data and
information necessary to support the certification. See 15 C.F.R. 88 930.57(a), 930.58(a)(2)(ii).
Uncertainty on such a fundamental question as whether TCA analyzed the impacts of 4 or 6
lanes clearly violates these obligations of full disclosure. The Commission should deny the
consistency certification on this basis and demand that TCA clarify whether its impact analysis
assumes the Toll Road’s ultimate 6 lane configuration. If only 4 lanes were assumed, the extent
of the Project’s impacts have been substantially understated, and the Commission should demand
that TCA disclose the impacts of the Toll Road with 6 lanes. TCA cannot permissibly support a
consistency certification by claiming the benefits of a six-lane road while addressing the impacts
of a smaller, four-lane facility.

I1. The Project Will Destroy High Quality ESHA and Impact Numerous Endangered
and Threatened Species

The Toll Road would run right through one of the most unique and biologically
significant coastal habitats in California: a mosaic of riparian wetlands, marsh vegetation,
estuarine environs, sandy soils and coastal sage scrub that is exceedingly rare in southern
California, supporting at least five federally listed species and comprising part of the largest
most ecologically intact block of habitat remaining on California’s south coast.* As the Staff
Report correctly concludes, “it would be difficult to imagine a more environmentally damaging
alternative location for the proposed toll road and one which would be more clearly inconsistent
with the environmentally sensitive habitat resource protection requirements contained within
Coastal Act Section 30240.”*?

Incredibly, the TCA Response seeks to downplay the biological significance of the
ESHA and the impact the Toll Road would have on the species that depend on it. As discussed
below, and in the expert reports we have submitted to the Commission, TCA’s assertions that the
habitat is not used or not needed by listed species, or that proposed mitigation will take care of
the problem, are simply unfounded.

A Coastal sage scrub and California gnatcatchers

Coastal sage scrub provides important habitat for the threatened California gnatcatcher.
The TCA, through consultant Dennis Murphy, acknowledges that the project will impact coastal
sage scrub in the coastal zone, but attempts to downplay the quality of the habitat, stating that a
“substantial portion” was “previously used in agriculture” and are in a “degraded condition,” and
that due to this and the proximity to I-5, a “significant portion” of the coastal sage scrub is “not
occupied by gnatcatchers.”

To the contrary, a January 12, 2008 site visit by Robb Hamilton, an ornithologist with
special gnatcatcher expertise, found that none of the site’s sage scrub habitat is “degraded.” Less

1 Spencer, Letter of January 10, 2008, at 2.
12 Staff Report at 4.

3'D. Murphy, letter of January 7, 2008 at 5
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than 7 acres were found to be of low habitat value, and then only because that land is steep,
narrow and isolated, not because of past agricultural activities. Mr. Hamilton identified at least
27 acres of high quality coastal sage scrub suitable for nesting directly in the path of the Toll
Road. Indeed, after only minutes of observation, Mr. Hamilton observed and photographed
gnatcatchers where Dr. Murphy suggested they would not be. Mr. Hamilton expects
widespread occupancy by gnatcatchers in this habitat.** Prior agricultural use was only apparent
in a limited portion (6.4 acres) of the coastal sage scrub, and this area has is considered by Mr.
Hamilton to be good potential nesting habitat for the gnatcatcher.”> Moreover, both Mr.
Hamilton’s observation of gnatcatchers on the site and the scientific literature confirm that
proximity to a noise source such as I-5 does not prevent gnatcatchers from using suitable
habitat.’® Thus, TCA’s assertions as to habitat quality are demonstrably false.

Also false are TCA’s continued assertions that current protections from the Natural
Community Conservation Plan are sufficient for coastal sage scrub and the threatened California
gnatcatcher.” As discussed in our prior letter, the Toll Road is not a “covered project” under the
Orange County Southern Subregion HCP. It is neither addressed by nor mitigated for by that
plan.’® Indeed, the entirety of San Onofre State Beach is located in San Diego County and is
outside of the NCCP/HCP Planning Area.'®

TCA'’s continued reliance on proposed off site “mitigation” is also flawed. As stated in
our prior letter, Coastal Act does not permit projects within ESHA, regardless of any offer of off-
site mitigation. Bolsa Chica Land Trust v. Superior Court, 71 Cal. App. 4th 493, 506-07 (1999);
Sierra Club v. Cal. Coastal Comm’n, 12 Cal. App. 4th 602, 611 (1993).

But even if it were permitted, the proposed mitigation cannot compensate for the habitat
that would be lost by the Project. TCA relies on a 327-acre proposed restoration site in an inland
location of Chiquita Canyon.?® But this site is supposed to provide mitigation for the 385 acres
of sage scrub impacted by the entire 16-mile Toll Road project.”> TCA does not explain how it
will make up this net loss of habitat, much less how such a net loss could possibly be considered
compensation for the ESHA destroyed by the project. More importantly, the inland restoration
site, with different climate conditions, cannot replace the unique values of a maritime location
for the gnatcatcher, such as higher reproductive success and lower winter mortality.??

TCA'’s recent proposal to give money to the State Parks Department for restoration in
Crystal Cove State Park is also defective. That restoration effort was planned long before TCA’s
offer, and indeed is mostly completed. According to the State Parks District Ecologist, only
“tens of acres” remain to be restored (mostly a mile inland), and that it will be accomplished

Y R. Hamilton, Letter to California Coastal Commission, January 16, 2008 at 6-7.

©1d at 2,6.

1d. at 7.

Y TCA Response at 31.

18 Southern Subregion Natural Community Conservation Plan (“SSNCCP”), EIR/EIS at 1-26 to 27,
http://www.ocplanning.net/docs/ssnccp/EIR-EIS/ncep_eir_ch_01.pdf.

19 SSNCCP, Figure 3-M, http://www.ocplanning.net/docs/ssnccp/Mapbook/figure003_m.pdf.

% TCA Response at 31.

*! See FEIR at 4.11-96, Table 4.11-4A.

2\W.D. Spencer, Ph.D., Letter to California Coastal Commission, August 17, 2007 at 3.
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irrespective of the TCA’s offer.”® Moreover, the proposed location cannot reproduce the rich
mosaic of coastal estuary, marsh, lush riparian woodland, sandy soils, and associated uplands
that makes San Onofre so ecologically unique, and neither site has the watershed integrity of San
Onofre.* Piecemeal actions directed at only one component of a complex ecosystem will never
restore the values lost.”®

Thus, even if off-site mitigation of ESHA were legally permissible (which it is not), and
even if TCA had proposed mitigation that could be counted as real net increase in sage scrub
habitat (which it has not), the significant disruption of the unique coastal sage scrub ESHA at the
San Onofre site could not be mitigated in the locations identified by TCA.

B. Arroyo toad

TCA asserts to the Commission that the arroyo toad does not occupy “the coastal zone
portion of the project.”?® This is at odds with its own EIS/SEIR for the project, which documents
multiple locations at the boundary of the grading footprint within the coastal zone.?’
Furthermore, according to Robert Lovich, an arroyo toad expert with extensive field experience
in the area of the project:

[E]ven if these particular surveys did not find the arroyo toad, the fact remains that they
do occur within the footprint of the project within the coastal zone. Overwhelming
evidence for this exists in the collections, peer-reviewed literature, contract reports, and
my own personal observations.?® Precise locations in reports plus the mobile nature of
this species guarantee occupation and utilization of the project footprint by arroyo toads.
TCA thus ignores the best available scientific information amassed over decades of work
on the arroyo toad in San Mateo Creek.?

A map showing occupied arroyo toad habitat in the coastal zone is attached. Lovich concludes
that, “Any construction or disturbance activities in lower San Mateo Creek within or adjacent to
the coastal zone will directly result in impacts to occupied arroyo toad habitat.”*

In its assessment of impacts, TCA confuses the discrete footprint of the Toll Road with
its effects of cutting the arroyo toad off from essential foraging habitat and blocking connectivity
between watersheds. According to Lovich, the miles of impenetrable barrier represented by Toll
Road, would cause “potentially irreversible fragmentation of arroyo toad populations within and
without the coastal zone.”®" The management measures that TCA proposes do nothing to reverse
the impacts of this fragmentation and thus the results of construction upstream will be felt with
severe consequences in the coastal zone.

2 D. Pryor, District Ecologist, California Department of Parks and Recreation (pers. comm. Jan. 7, 2008).
24 \W.D. Spencer, Ph.D., Letter to California Coastal Commission, January 10, 2008 at 1-2.
25
Id. at 3.
%6 TCA Response, Executive Summary at 8.
27 SOCTIIP EIS/SEIR, Figure 4.11-3e, “Herptiles,” 2007.
%8 Holland and Goodman 1998, Shanahan 1998, Atkinson et al. 2003, Brehme et al. 2006, pers. obs.
# R.E. Lovich, Letter to California Coastal Commission, January 21, 2007 (hereafter referred to as Lovich 2008
Letter) at 1.
® R.E. Lovich, Letter to California Coastal Commission, August 16, 2007 (hereafter “Lovich 2007 Letter” at2.

31| ovich 2007 Letter at 4.
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On a more site-specific level, TCA asserts that bridge spans for the toll road would be
above the river and that therefore impacts to arroyo toad are limited to the footprint of the
supporting bridge columns. This statement is flawed. “Impacts to the toads will occur simply by
spanning the bridge over its habitat. It is widely known that arroyo toads do not breed beneath
bridges because shading reduces the capacity for thermoregulation of these poikilothermic
organisms. Even a permanent shadow cast across the creek from 50 feet above will cause a
reduction of habitat and impacts to existing and occupied arroyo toad habitat.”*?

Dr. Murphy attempts to dismiss the importance of the coastal population impacted by the
Toll Road.® According to Lovich, the Toll Road “would impact one of only three coastal
populations extant in the United States. The arroyo toad historically occurred in all rivers of
southern California terminating only where the saltwater influence begins. The Toll Road as
proposed would further reduce the potential for one of the last three populations to survive in
perpetuity.”*

TCA also makes the baseless accusation that Commission staff of “fabricated” a “coastal
population” of arroyo toads, and asserts “[t]here is absolutely no scientific evidence that arroyo
toads closer to the coast are any different from those inland.”® This statement is flatly
contradicted by the M.S. Thesis by Shanahan (1998), which conclusively proves otherwise.
Arroyo toads are significantly different genetically in coastal portions of San Mateo and San
Onofre Creek than populations farther inland or in other watersheds.*® As a result, “[t]he Toll
Road would reduce the gene flow between populations necessary to avert deleterious inbreeding
by cutting off connectivity.”®" Thus, not only would the Project directly impact a genetically
distinct coastal population, but it would also impact and cut off upstream populations that are
integrally linked with the coastal population.

Finally, the TCA’s attempted reliance upon the Camp Pendleton Integrated Natural
Resource Management Plan (INRMP) is misplaced. This plan does not address the Toll Road.*®

In short, much of the TCA’s response is simply unsubstantiated assertion. The arroyo
toad is endangered throughout its range, and with viable populations still extant in only the most
intact watersheds, such as that of San Mateo Creek. This species cannot afford the Toll Road.

C. Pacific pocket mouse

The Pacific pocket mouse is one of the world’s most endangered species, and it is one
that is linked inextricably with the California coast. The Toll Road would run through habitat
within the coastal zone that is essential to the PPM, because of both its potential occupation by
one of only four remaining PPM populations left on earth and as essential expansion habitat for

%2 Lovich 2008 Letter at 2 (emphasis added).
* Murphy letter at 4.

* Lovich 2008 Letter at 2-3 (emphasis added).
% TCA Response at 22.

% d. at 3.

¥1d.

% See Marine Corps Base Camp Pendleton, Integrated Natural Resources Management Plan (March 2007) available
at http://www.cpp.usmc.mil/base/environmental/inrmp.asp.
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that population. The Toll Road would also permanently isolate that population from others to the
east, greatly reducing chances for expansion and survival.

TCA makes the claim that, based on a new “habitat suitability” model developed by its
consultants and on its trapping efforts, the coastal zone portion of the Project has only 0.6 acres
of suitable PPM habitat.** This claim was reviewed by Dr. Wayne Spencer, one of the leading
authorities on PPM. Dr. Spencer served as Principal Investigator for the comprehensive base-
wide surveys for this species on Marine Corps Base Camp Pendleton (Ogden Environmental &
Energy Services 1997) and for a recent study of PPM distribution relative to military training
roads in the largest extant PPM population.*® He served as a Science Advisor to the USGS and
USFWS team that is preparing a long-term monitoring and research program for the species
(Brehme et al., in prep.).

Dr. Spencer points out that TCA’s PPM habitat evaluation model is flawed in numerous
aspects. The consultant used coarse-scale USDA soil maps when a finer scale is necessary.
According to Dr. Wayne Spencer:

This map cannot be used to rule out PPM occupancy from portions of the study area,
either currently or in the future . .. PPM have also been captured well within the
boundaries of other soil types that are generally unsuitable for PPM due to high clay
content, hundreds of meters from predicted “suitable” soils. For example, PPM have
been repeatedly captured on Huerhuero loams having clay subsoils and vernal pool-mima
mound topography in the Oscar One and Edson Ranges.** PPM can occur in these
apparently unsuitable soil polygons because they encircle unmapped inclusions that are
suitable for PPM.*

TCA'’s field sampling was completely insufficient to rectify the model’s defects.*®

The uses by TCA of parameters other than soil — slope, vegetation, and previous
disturbance — are similarly flawed. For example, vegetation criteria are overly narrow. “The
greatest concentrations of PPM in the Oscar One training area are not in scrub communities, but
rather in open grassland or ruderal situations, and it is general consensus amongst PPM
biologists that PPM do not require shrub cover.”** The slope and disturbance parameters are
based on untested hypotheses, and indeed there is evidence that runs counter to those
hypotheses.* The parameters used by TCA simply cannot accurately predict the current or
future occupation of the land by PPM.*®

TCA'’s contention that PPM are absent from the coastal zone because they did not trap
them is similarly flawed. As Dr. Spencer —who as Principal Investigator has overseen hundreds
of thousands of hours of PPM trapping — points out, the Pacific pocket mouse is notoriously

* TCA Response at 16-18.

%0 Spencer 2007.

*1 SJM Biological Consultants 2003, Spencer 2007, USFWS unpublished data.
“2\W.D. Spencer, Letter to California Coastal Commission, January 17, 2008 at 4.

“d. at 4- 5.
“1d. at 5.
*1d. at 5.
*®1d. at 6.
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difficult to capture due, for example, to periods of inactivity or “torpor.”’ Furthermore, the
TCA focused its trapping in areas where the mice were first found, rather than in other potential
habitat. Due to “unpredictable above-ground detectability . . . Absence of captures does not
prove absence of PPM, especially given the dearth of sampling in portions of the study area.”*

TCA also ignores the fundamental natural history of the species. The PPM relies on
cyclical population expansions in good years to ensure bare survival in bad years. Besides
eliminating some currently occupied habitat, the Toll Road would also eliminate much essential
expansion habitat, including expansion habitat that lays within the coastal zone and which
constitutes ESHA on this basis.*® The result is a severe increase in the risk of extirpation of the
critical San Mateo North population — one of only four remaining population groups.*

The response to PPM by TCA and its consultants is also improper in suggesting that the
Commission should focus only on the impacts of the portion of the Project within the coastal
zone. The PPM is a truly coastal species — which has never been found further than 6 km from
the Pacific Ocean — and constitutes an important coastal resource.” The Project as a whole will
adversely affect this coastal species, which occupies an ESHA that spans the coastal zone.*?

TCA also relies on a newly proposed Pacific Pocket Mouse Resource Management Plan
(PPMRMP) drawn up by Dr. Ramey to mitigate the Project’s impacts on PPM. Dr. Spencer
reviewed the PPMRMP in detail. The plan errs grievously in contending that management can
compensate for a fundamental decline in population “carrying capacity” caused by the habitat
loss described above. This is especially true in that TCA’s suggestions for maintaining
connectivity with other populations are wholly experimental for this species, and therefore do not
constitute legitimate mitigation. According to Dr. Spencer, “none of the studies [Ramey] cited
involved similar habitats, or heteromyid rodents, or culverts nearly as long as those proposed
here.” The tiny animals would have to find their way through culverts ranging from 95 to 525
feet in length. This is a very long way for a mouse naturally adapted to open habitats to travel
through a pipe.> In addition, the culvert TCA believes is most likely to be used is approximately
2,600 feet from the nearest capture location, perhaps outside of realistic travel distance. Other
proposed mitigation, such as soil salvage, is also completely experimental.*

In addition, TCA is working from the fundamentally flawed assumption that building the
Toll Road is necessary to accomplish active management of the San Mateo North population.
An active management program can occur with or without the Toll Road. But if the Toll Road is
built, the removal and fragmentation of occupied and potential habitat would make it much more
difficult for such a program to use management to help meet recovery goals.*

“"1d. at 6.

*1d. at 7-8.

“W.D. Spencer, Ph.D., Review of Impacts to the Endangered Pacific Pocket Mouse by Eastern Alignments of the
Proposed Southern Orange County Transportation Improvement Project, Letter to US Fish and Wildlife Service,
August 11, 2005 at 8, Attachment A.

*d. at 9.

L \W.D. Spencer, Letter to California Coastal Commission, January 17, 2008 at 10.

*21d. at 10.

¥ d. at 8.

*d. at 9.

*1d. at 8,9.

% 1d. at 10.
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In sum, “FTC-S would seriously impact an environmentally sensitive habitat area
(ESHA) that is partly inside and partly outside of the coastal zone, and whose community of
species interact biologically across the coastal zone boundary.™’

D. Aquatic species

TCA asserts that the Project will not adversely impact the endangered southern steelhead
trout or the endangered tidewater goby. This is based on TCA’s claim that the Project’s creation
of 530 acres of cut and fill slopes in steep, erodible terrain will not result in increased
sedimentation to San Mateo Creek. As discussed in the Water Quality section below, this claim
is not supportable. TCA’s proposed runoff plan “does not adequately address potentially
significant impacts related to hillslope erosion, scour of small drainage channels . . . and the
resulting increased delivery of sediment to San Mateo Creek. Ultimately, the inadequacies in the
SR-241 RMP could lead to potentially significant impacts to the ecology of the existing lagoon
at the mouth of San Mateo Creek.”®

The subwatersheds and tributaries to San Mateo Creek, including its estuary and lagoon,
play a special role in the aquatic ecosystem on which both steelhead and tidewater goby depend
for their survival and recovery. As discussed in our prior letter, San Mateo is the only watershed
south of Malibu Creek to support a breeding population of southern steelhead.>® Young
steelhead (fry) are especially sensitive to fine sediments and turbidity.® Similarly, tidewater
goby — found only in the coastal wetlands and estuaries of California, and present in San Mateo
Creek Lagoon — are threatened in large part due to siltation.®

Sediments and turbidity may be multiplied many times over by road construction
projects.®? The natural watersheds through which the Toll Road would run are presently in
equilibrium, but are fragile and “prone to instability and rapid degradation with relatively minor
changes in runoff patterns caused by changes in land use. Introducing a new highway through
these undeveloped watersheds is likely to result in drastic impacts to both sediment production
and channel habitat structure.”®

Accordingly, TCA’s conclusion that the Toll Road will not directly take a significant
amount of aquatic habitat is beside the point. The Toll Road will permanently alter the San
Mateo watershed and will increase sedimentation impacts to both of these endangered aquatic
species downstream in the coastal zone.

1. at 11.

%8 PWA Letter dated January 22, 2008 at 1.
%% Spencer Conservation Priorities at 36.

%0 KB. Suttle, et al., How Fine Sediment in Riverbeds Impairs Growth and Survival of Juvenile Salmonids,
Ecological Applications, Vol. 14 No 4, August, 2004 at 969-974.

¢ \Ventura Fish & Wildlife Office: Tidewater Goby,

http://www.fws.gov/ventura/sppinfo/profiles/details fish.cfm?speciesid=122.

82 AP. Wheeler, et al., Impacts of New Highways and Subsequent Landscape Urbanization on Stream Habitat and
Biota, 13 Reviews in Fisheries Science 141, 144-45 (2005).

% PWA Letter dated January 22, 2008 at 2.
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E. Critical Habitat Designations and Other Resource Agency Actions

TCA wrongly asserts that the removal of federal critical habitat designations for
endangered species from San Onofre State Beach bears upon ESHA determination. As discussed
in our prior letter, “critical habitat” under the Endangered Species Act does not have to be
designated in areas where there are military resource management plans. This procedure has no
relationship to the intrinsic value of the habitat itself or to the biological determination of ESHA.
In this case, while Camp Pendleton’s management plan encompasses San Onofre State Beach,
the toll road is not a covered activity under that plan.®*

TCA also repeatedly cites to a 2005 “preliminary” USFWS no jeopardy opinion to
support its claims regarding the Project’s impacts on listed species. Setting aside the fact that
these opinions are “preliminary” only, the standard used by USFWS — whether the project would
jeopardize the continued existence of a species — is not the standard used by section 30240 of the
Coastal Act, which protects ESHA from “any significant disruption of habitat values.” A
species need not be pushed to the very brink of extinction to trigger this standard. Even if every
listed species impacted by the Toll Road is capable of surviving the Project — a prospect that is
far from certain, especially for the pocket mouse — there is no question that the Project will cause
a significant disruption of habitat values in the coastal zone.

I11. Wetlands

The Coastal Act prohibits filling of coastal wetlands unless the project meets all three
tests of Section 30233(a): it must be an allowable use, there must be no feasible less
environmentally damaging alternative, and feasible mitigation measures to minimize adverse
environmental effects must be provided. The Toll Road fails all three of these tests.

Allowable Use Test. TCA continues to maintain that the Toll Road serves an “incidental
public services purpose” under section 30233(a)(4) and is therefore a use allowed in coastal
wetlands.®> Inexplicably, TCA dismisses the Commission’s interpretation of this test as
prohibiting roadway expansions that expand capacity, ®® despite clear case law upholding that
interpretation:

[W]e accept Commission’s interpretation of sections 30233 and 30240... In particular we
note that under Commission’s interpretation, incidental public services are limited to
temporary disruptions and do not usually include permanent roadway expansions.
Roadway expansions are permitted only when no other alternative exists and the
expansion is necessary to maintain existing traffic capacity.

Bolsa Chica, 71 Cal. App. 4th at 517 (emphasis added).

6 See Marine Corps Base Camp Pendleton, Integrated Natural Resources Management Plan (March 2007) at 2-49,

available at http://www.cpp.usmc.mil/base/environmental/inrmp.asp.

% TCA Response at 47.

% See California Coastal Commission, Procedural Guidance for the Review of Wetland Projects in California's

Coastal Zone, ch. 1, § 111.B.1.iii, available at http://www.coastal.ca.gov/wetrev/wetchl.html (last visited January 16,

2008).
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TCA goes on to argue that the Toll Road nevertheless meets the test because it will
reduce congestion and therefore maintain existing capacity. Under this interpretation, virtually
every roadway project providing congestion relief would qualify. But this is not the test for an
“incidental” purpose. Rather, the test is whether the expansion provides increased capacity to
accommodate new traffic. This is precisely what the Toll Road would do. Indeed, increasing
capacity to accommodate future development is one of its stated purposes.®’

Further, as the Staff Report correctly points out, the Commission has consistently held in
previous matters — including those cited by TCA — that a transportation project that increases
capacity cannot be considered an incidental public service. Indeed, the Commission has never
considered a new road an incidental public service. The Toll Road cannot meet the allowable
use test.

Alternatives Test. The Toll Road fails the alternatives test because there are several
feasible alternatives that would avoid the high-quality wetlands impacted by the Project. One
such alternative, the AIP-R , is discussed in the Alternatives section below.

Mitigation Test. TCA asserts that, on the basis of a new functional assessment, impacts
would be mitigated. However, TCA only considered the direct loss of wetlands, and fails to
account for wetlands in the coastal zone that are indirectly impacted by light, noise, vibration,
contaminants, and other edge effects. A conservative estimate is that 5 to 7 acres of wetland and
riparian habitat would be permanently degraded, not including the additive effect of the Toll
Road on Interstate 5’s existing indirect effects.®® TCA makes no attempt to address these
impacts in the 1-acre proposed mitigation area.

The functional assessment used by TCA to assess the impact and mitigation areas is,
according to Michael White, an aquatic biologist with 20 years of experience in California,
“statistically biased and unsubstantiated.”® For example, the only consideration of landscape
context is the metric “Land Use/Land Cover,” whose score is swamped by 20 other metrics.
“Furthermore, the landscape position and connectivity of the wetlands in the coastal zone, one of
the irreplaceable conservation values of these resources, is not adequately quantified in the
analysis.” As a result, the true functions and values of the marsh-estuarine-riparian complex at
San Onofre are greatly underestimated.

The proposed mitigation area is in the same location as one of the extended detention
basins (“EDBs”) that TCA has proposed to treat surface runoff from 1-5. This location cannot
replace the lost functions and values of the natural channels of San Mateo Creek nor possibly
mimic the intact hydrology of the San Mateo watershed. The complex of estuary, marsh,
riparian habitat, and uplands would therefore be irretrievable damaged. Also, because the
entirety of the mitigation area is so close to 1-5 and the merging Toll Road, it would all be
subject to adverse edge effects.”* Coupled with the fact that no wetlands creation plan is even

" FSEIR at 1-16 (project is to “help alleviate future traffic congestion and accommodate the need for mobility,
access, goods movement and future traffic demands on I-5 and the arterial network in the study area.”)
% M.D. White, Letter to California Coastal Commission, January 18, 2008, at 3.

*1d.
1d.
™ M.D. White, Letter to California Coastal Commission, September 14, 2007, at 3.
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supplied for the proposed mitigation area,’® the proposal must be deemed grossly inadequate.
“There would clearly be a net loss of regionally significant wetland functions and values and
‘significant disruption of habitat values” within the Coastal Zone wetlands as a result of the FTC-
S project.””

V. Water Quality and Trestles

The Toll Road would require 41 million yards of cut and fill. This will create 530 acres
of wide exposed cut and fill slopes and add over 136 acres of impervious surface within the San
Mateo Creek watershed alone, one of the only remaining undeveloped watersheds in Southern
California, which lets out at the internationally renowned Trestles surfing beach.”

TCA contends that this radical conversion of the landscape will have no impact on the
water quality of San Mateo Creek because TCA will implement a Runoff Management Plan. In
January, 2008, TCA submitted to the San Diego Regional Water Quality Control Board a
document entitled “Runoff Management Plan Supplemental Documentation,” dated November 6,
2007 (“RMP”). This document has been reviewed by Philip Williams & Associates, Ltd
(“PWA”), a firm specializing in environmental hydrology. As documented by PWA, the RMP
fails to adequately address potentially significant impacts related to erosion. The Toll Road will
result increased delivery of sediment to San Mateo Creek, impacting the ecology of the lagoon
and the surf resource at Trestles.”

Sedimentation Impacts. TCA’s response to water quality impacts boils down to its
claim that “[t]there will not be a new source of ‘fine sediment’ associated with the project”’
This claim is simply baseless.

The proposed highway will have major impacts to 20 individual subwatersheds that
currently have little development and related impervious area and drain to small channels that
convey runoff to San Mateo Creek and Cristianitos Creek.”” These sand and silt dominated
watersheds and related stream systems have developed in equilibrium with the existing rainfall-
runoff dynamics. They are fragile and prone to instability and rapid degradation with relatively
minor changes in runoff patterns caused by changes in land use. Much of the Toll Road would
run through steep terrain that includes steep drainage channels which are very sensitive to
increased runoff.”® As PWA concludes, “introducing a new highway through these undeveloped
watersheds is likely to result in drastic impacts to both sediment production and channel habitat
structure” and “could easily cause potentially significant impacts in the San Mateo Creek
watershed.”"

2 M.D. White, Letter to California Coastal Commission, January 18, 2008, at 4.
73
Id.
™ PWA Letter of Jan. 22, 2008 at 2.
®1d. at 1.
® TCA Response at 85.
" PWA Letter of Jan. 22, 2008 at 1-2.
78
Id.

®1d. at 2.
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TCA maintains that it has modeled the projected runoff flows and that there will be
“virtually no change” at the discharge points.2® However, the flow duration plots are misleading:
they actually represent only the discrete discharge from the flow splitters and EDBs for onsite
highway runoff — i.e., runoff from the roadway itself. The modeling does not address offsite
flows.®> As PWA notes: “By examining hydrologic modeling results only at the discharge of
specific BMPs, the total impacts associated with the entire project including the ““offsite” and
“onsite” runoff management strategies cannot be determined.”®

TCA assumes that adjacent slopes will be “stabilized” with native vegetation.®®
However, typical BMPs that may be appropriate in an already developed urban or suburban
environment are not adequate protect the undeveloped fragile canyons and steep terrain along
San Mateo Creek and Cristianitos Creek from erosion.®*

The cut and fill slopes are extensive including about 530 acres of disturbed land with cuts
as wide as 700 to 800 feet from the highway and up to 250 feet high.** The RMP does not
provide a detailed description of how these large cut and fill slopes will be stabilized. It relies on
source control BMPs including: hydroseeding, ground cover, mulch, longitudinal ditches, down
drains, all of which are, at best, only moderately effective. Establishing native vegetation
through hydroseeding will be difficult, particularly given the steep slopes, top soil removal, and
variable local rainfall patterns.®® As the Staff Report notes, TCA experienced slope failures in
connection with the San Joaquin Hills Transportation Corridor, including 10 feet deep cuts in a
35 acre area “stabilized” through revegetation. By comparison, the Foothill South requires
revegetation to stabilize about 530 acres of cut and fill slopes.?” TCA’s assumption that
revegetation will be 100% effective is simply implausible.

Moreover, the RMP does not propose any treatment control BMPs either to control
runoff flow rates and volumes or to trap sediments eroded from offsite (i.e., non-road) areas.
Without any treatment control BMPs, delivery of fine grained sediments to San Mateo Creek
will increase from the cut and fill slopes and runoff discharge.®

In short, there is no question the Toll Road will increase sediment delivery to San Mateo
Creek.

Impacts to Trestles. “It is no coincidence that one of the world’s best surfing resources
exists at the mouth of one of the last undeveloped watersheds in Southern California.”®® The surf
break at Trestles is dependent on both cobble delivery and the ratio of finer sediments to cobbles.
As recent research confirms, a change in the delivery of coarse cobble material or of ratio of

8 TCA Response at 81.

81 PWA Letter of Jan. 22, 2008 at 6
8 |d. (emphasis added).

8 TCA Response at 85.

8 PWA Jan. 22, 2008 letter at 2.

% 1d. at 4.

% 1d.

8 1d.

8 4.

81d. at 2.
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fine-grained sediment to cobble can result in a significant impact to Trestles as the cobble bed
breaks down over time.*

TCA'’s response to this issue is again to deny that the Toll Road will cause any increase
in sediment delivery to the creek. As discussed above, there is no basis for TCA’s position, and
sedimentation delivery to the creek will increase. “If the cobble beds that support Trestles are
destabilized through altered sediment delivery, the resulting impact will likely be irreversible
and impossible to mitigate. While the project proponents may be convinced that there will be no
impacts, we are not convinced and rather expect that the surf break will be substantively
degraded over time.”*

TCA is asking that the Commission simply trust its assurances that running miles of new
highway through undeveloped watershed will not have any effect on water quality — the same
assurances that have repeatedly been proven unfounded in the past. Except this time, the stakes
are much higher. TCA should not be permitted to play Russian roulette with critical coastal
aquatic habitat and one of the world’s most important surfing resources.

V. Impacts to San Onofre State Beach

The impacts of the Toll Road on San Onofre State Beach, and on San Mateo
Campground in particular, have been set forth in detail in our prior letter and in the Staff Report.
Those documents also explain in detail that TCA’s attempt to purchase compliance with the
Coastal Act by offering $100 million to the Parks Department is legally inadequate and fails to
identify any actual mitigation for the Toll Roads impacts.

In its Response, TCA seeks primarily to downplay the value of the Park and Campground
as a recreational resource by suggesting that the Navy provided for the Toll Road in its original
lease to the State, that the State constructed San Mateo Campground knowing the Toll Road
would be built, and that the Navy is unlikely to renew the lease in 2021.% None of these
statements is accurate.

The Navy’s lease with the state of San Onofre dates to 1971, more than 10 years before
the Toll Road was even conceived, and 15 years before TCA was created. The lease never
contemplated a six-lane highway would be built across the Park, and did not provide for such a
massive new right of way. To the contrary, future rights of way were expressly limited to those
that would not “unreasonably interfere with the use of the [state’s] improvements.” % The
location of San Mateo Campground was identified by this Commission in connection with the
SONGS coastal development permit amendment application, submitted in 1981, and the
construction of campground was mandated by the Commission’s 1982 order. Thus, the
campground had been identified before Orange County placed route 241 on its 1983 MPAH.

%d.

°L|d. at 3 (emphasis added).
% TCA Response at 55-60.
% Agreement of Lease between State of California, Department of Parks and Recreation and United States of

America, dated August 31, 1971, Part 11 (C). EXHIBIT 4
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The Parks Department’s 1984 General Plan for SOSB acknowledged that the federal
government was not subject to state regulation, but never stated that the County or any other
local transportation agency that may seek to construct the then-conceptual 241 would be exempt
from state law, nor did the Department have any reason to believe that any such local agency
would be legally able to site an alignment for the 241 in a manner that would effectively destroy
recreational improvements mandated pursuant to the Coastal Act.

There is also absolutely no evidence to support TCA’s bald contention that the Marines
“may not be willing to extend the lease.” Not only have the Marines made no such statement,
but TCA’s reference to “encroachment” concerns expressed by the Navy has no applicability to
the Park. The virtually undeveloped open space provided by the park is compatible with military
needs should they arise in the future. Indeed, the existing lease has from the beginning reserved
in the Navy the right of access to perform military training exercises. If anything, it is the Toll
Road that will constitute an “encroachment” on future military use, both in terms of physical
structure and by putting greater pressure on natural resources, increasing the “regulatory
encroachment” TCA refers to for the remainder of the base.

TCA'’s Response also claims that the impacts of the Toll Road on the Campground have
been “exaggerated” and will not be significant. TCA contends that because the Bluffs
campground is near the 1-5 and is nevertheless used, the San Mateo Campground will remain
viable. In fact, the location of the Bluffs to the west of I-5 places it upwind of the prevailing
winds, which has a significant effect in reducing noise levels. Incredibly, TCA points favorably
to noise studies that show that, after mitigation, sound levels within San Mateo Campground
would be “reduced” to 67 decibels. This is higher than the level — 65 decibels — that speech
interference begins. It is impossible to understand how a campground can meaningfully function
in such an environment.

There is no way to downplay the significance of the Toll Road’s impacts to the SOSB
and the San Mateo Campground. The project will irreparably destroy the recreational value of
this irreplaceable camping resource and most like require its closure. The Project is in
irreconcilable conflict with the coastal access and recreation policies of the Coastal Act.

VI. Alternatives

The AIP-R is feasible and TCA’s displacement estimate is baseless. The most
significant misrepresentation in all of TCA’s materials is its continued insistence that the
environmentally superior AIP alternative cannot be built without displacing 1,300 existing
homes and businesses. This claim is sheer fabrication, based on a footprint designed literally to
maximize displacements — one that is not backed up by any study or analysis.

That TCA has never made any attempt to design a rational AIP alternative is plain. In
example after example, TCA’s AIP footprint shows property impacts that are completely
unnecessary have no basis in reality:
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e Numerous homes along the corridor were counted as “displacements” even though they
are well outside the needed construction limit — by over 100 feet in some cases.**

e Clover-leaf and other large-footprint interchange designs were used in populated areas
despite the availability of numerous alternative designs, without any analysis.*

e Detention basins and other runoff treatment measures that could have been sited and
sized in undeveloped roadside areas were instead located on top of residential
subdivisions and configured to maximize displacements.*®

e Arterial improvements that TCA’s own data shows would equal or exceed the congestion
relief provided by the Toll Road were ignored in favor of improvements with greater
displacements.”’

TCA'’s recent response to these issues has been twofold. First, it seeks to show that its
own designs “meet minimum Caltrans [Highway Design Manual] criteria.”*® This fact misses
the point. The question is not whether TCA’s designs meet design criteria, but whether there are
any other designs that could meet those criteria while minimizing displacements. TCA has never
provided any study or analysis indicating the slightest attempt to evaluate alternative designs.
This is not a valid approach to highway design.

Two of the nation’s leading highway engineers — Philip J. Clark, PE, * and Peter M.
Melewski, PE*® — agree. Mr. Clark and Mr. Melewski, now with Bergmann Associates, Inc., a
nationally renowned engineering firm based in New York State, have decades of experience
designing public highways, including (in the case of Mr. Melewski) the New York State
Thruway — the longest toll road in the nation. As they put it:

The AIP alternative as developed by TCA does not demonstrate the level of innovation
and context sensitivity typically undertaken for projects in a tight urban environment
characteristic of the 1-5 corridor and its ancillary arterial network. Until TCA undertakes

% Smart Mobility, Inc., An Alternative to the Proposed Foothill South Toll Road; The Refined AIP Alternative
Design Modifications to Reduce Displacements, Revised January, 2008 (“Revised Smart Mobility 2008 Study™) at 4-
7,23.

%1d. at 14-22.

% |d. at 14-22, Appx. 2.

°"'1d. at 25-26.

% TCA Response at 120.

% Mr. Clark is the former Deputy Chief Engineer and Director of Design for the New York State Department of
Transportation. He was also a member of the American Association of State Highway and Transportation Officials’
(AASHTO) Technical Committee on Geometric Design which authors AASHTO’s “A Policy on Geometric Design
of Highways and Streets.” The “Green Book”, as it is often referred to, is the national policy and guide used as the
basis for design by all fifty states and the Federal Highway Administration (FHWA). Mr. Clark was also a member
of the AASHTO Joint Task Force that authored “A Guide for Achieving Flexibility in Highway Design.”

100 Mr. Melewski is former Director of Design and Superintendent of Maintenance for the New York State Thruway
Authority, one of the largest tollway systems in the world and the longest tollway in the United States. As the
Director of Design, he oversaw the development and implementation of all highway, bridge, environmental, canal
and ITS capital projects. Mr. Melewski has served on several national panels on transportation issues for
organizations such as AASHTO and National Cooperative Highway Research Program, in which California

Transportation agencies actively participate.
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a study that demonstrates innovation and context sensitivity, their estimate of right-of-
way impacts for the AIP alternative should be considered invalid and much greater
than necessary.'%*

As explained in the Bergmann Review, the question TCA should have been asking is:
“[what is the] revised AIP alternative that Caltrans would be expected to develop if the toll road
alternatives did not exist?” To this day, TCA has made no attempt to answer this question.

The second prong of TCA’s response has been to seek to discredit the only study to date
that has sought to answer the question posed by Bergmann: the AIP-R Alternative Study
prepared by Smart Mobility. TCA’s concerted effort to find fault with that study -- no matter
how minor or inconsequential the issue -- reflects its determination not to identify but to preclude
feasible alternatives to its preferred alignment through coastal EHSA and a state park.

Nevertheless, the AIP-R study has been revised to address the issues raised by TCA and
Caltrans. The revised conceptual-level designs still show that displacement reductions in the
range of 95% can be achieved using context sensitive design principles.'%?

And it is not just Smart Mobility’s view that context sensitive designs should be
thoroughly explored. As the Bergmann Review emphasizes, “a relatively small change in the
design approach for proposed improvements can make a huge difference in right-of-way
impacts.”® After a detailed analysis of the documents and a site visit, Mr. Clark and Mr.
Melweski -- the former directors of highway design for both the New York State Department of
Transportation and the New York State Thruway Authority, respectively --confirm that:

Smart Mobility makes a strong case that improvements could be made by TCA to the
AIP alternative that have solid potential to greatly reduce the displacement of people
and businesses while at the same time preserving its operational benefits. Their
concepts for the various improvements are enhanced by the fact that they build off of
traffic information, constraints, and opportunities already presented by TCA in the SEIR
and related documents.'%*

They further state:

Smart Mobility’s proposals reflect innovative concepts and context sensitive treatments
that are endorsed and encouraged by the Federal Highway Administration (FHWA), the
American Association of State Highway and Transportation Officials (AASHTO), the
Institute of Transportation Engineers (ITE), and others. The proposals do so while at the
same time addressing the overall objective for the project.%®

101 See Bergmann Associates, Inc., Peer Review of Smart Mobility’s Report entitled: “An Alternative to the
Proposed Foothill South Toll Road, The Refined AIP Alternative — Design Modifications to Reduce Displacements™
— revised January, 2008, dated January 23, 2008 (“Bergmann Review”).

192 Revised Smart Mobility 2008 Study at iii.

193 Bergman Review at 7 (emphasis added).

0414, at 3.
105 | 4.
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A theme frequently repeated by both TCA and Caltrans is that the AIP-R report does not
include “engineering” level designs. This is true, but irrelevant. As discussed in our prior letter,
such designs at this stage would be premature. Indeed neither TCA nor Caltrans has produced
any engineering-level designs for the AIP. It is through the iterative engineering design process
—aprocess TCA has not attempted here — that specific design challenges can be overcome.

Indeed, Caltrans regularly overcomes daunting challenges throughout the state as it
increases capacity on existing roads in heavily developed areas. Recently, for example, Caltrans
and the Federal Highway Administration approved a project widening the I-5 by two lanes in
each direction between Route 91 in Los Angeles County and the 1-605 in Orange County.'*
This is an area that, like the I-5 in southern Orange County, is already heavily developed, with
homes and businesses directly adjacent to the existing alignment. Nonetheless, Caltrans
managed to squeeze the extra lanes and redesigned interchanges into the available space with a
small fraction of the takings TCA claims would be necessary here. It did this by using some of
the same design concepts proposed by Smart Mobility—and claimed to be “infeasible” —here.
For example:

e The existing centerline will be shifted where appropriate to avoid right-of-way
impacts by limiting right of way acquisition to one side of the freeway.'”’

e Standard tight diamond interchanges are employed to reduce right-of-way
impacts, instead of the destructive partial cloverleaf interchanges that TCA
claims are necessary.'®®

e Retaining walls in lieu of embankments are employed to avoid displacements.'%°

Nor is Caltrans precluded from approving interchange designs that do not meet all of its
design standards. Caltrans has a procedure for approving non-standard-yet-safe features
(Highway Design Manual, Index 82.2). Indeed, Caltrans recently approved a number of
alternative designs for the 1-5 and Ortega Highway Interchange Project that do not meet its
minimum distance requirements between ramps and local road intersections.™*® This is the same
inconsistency in the same intersection that Caltrans identified in critiquing the AIP-R.** Like
this and other non-standard features approved by Caltrans, the AIP-R designs would be an
improvement over the existing substandard and deteriorating facilities, even if some standards for
new roads were not met.

The obvious question is this: if highway improvements can be accomplished in heavily
developed urban environments elsewhere in California and throughout the United States, why
not along the stretch of I-5 in southern Orange County? Neither TCA nor Caltrans have
identified anything unique about this part of the state. Nor did the highway design experts from

106 See Final EIR-EIS Interstate 5 Corridor Improvement Project-Santa Ana Freeway From SR 91 to 1-605.
http://www.dot.ca.gov/dist07/resources/envdocs/docs/I-5_CIP_Final _EIR-EIS_VI.pdf

97'1d. at 5 (Discussing adopted Alternative 4B—Value Analysis Alignment).

1% |d. at 24, 28, 30.

19914, at 3 (Alternatives 4 and 5).

119 See http://www.sanjuancapistrano.org/Index.aspx?page=398 (last visited January 16, 2008); see also Lucinda
Wilson, Smart Mobility, Letter to Mark Delaplaine dated Jan. 16, 2008 at 3.

111 Cindy Quon, Caltrans, letter to Tay Dam, FHWA, dated January 2, 2008, Attachment A at 2 (d.iv.). EXHIBIT 4
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Bergmann Associates who reviewed the site and the Smart Mobility report. To the contrary,
potentially feasible means to build it have been identified. The fact is that I-5 and arterial
expansions can be done, if local authorities and Caltrans want to do it.

Improvements to the 1-5 Will Be Needed Even if the Toll Road Is Built. TCA not only
inflated costs by grossly overestimating the number of displacements, but it also wrongly
attributed to the AIP extensive operational and safety improvements to the I-5 that are necessary
even if the Tollroad is built. These include major redesign of a number of interchanges built in
the 1960s whose designs have been rendered obsolete and which can no longer handle traffic
volumes. The cost to make these improvements is just as much a cost of the Toll Road as it is
the AIP or other alternatives. As explained in the Bergmann Review:

If the Tollroad is constructed, it is likely many of the operational and safety problems that
the AIP alternative would have resolved along I-5 and at arterial intersections would
remain. Some, if not all of these problems would still need to be addressed. The
construction cost, right-of way costs and impacts for this work are elements of the overall
true cost and impact of the toll road alternatives. Only when these are included in the
analysis can a truly representative comparison be made between toll road alternatives and
the revised AIP alternative.'*?

Indeed, as we explained in our previous comment letter, many of the improvements
contemplated by the AIP Alternative have already been programmed into the Regional
Transportation Plan and the County’s Long Range Transportation Plan. After factoring out the
costs of these necessary upgrades, the true costs and impacts of constructing the AIP alternative
is far less than estimated by TCA. Moreover, the very fact that these improvements are already
planned belies TCA’s claim that they are infeasible because of their claimed right-of-way
impacts.

There can be no doubt that, from the outset, TCA’s approach to the AIP Alternative has
been result-driven, and that failure is the desired result. How else could TCA have determined
that any and every design modification that reduces displacements is “infeasible,” while at the
same time concluding that running a new toll road through 16 miles of natural open space,
including 4 miles of state park land, is perfectly “feasible?” If the I-5 can be feasibly widened in
northern Orange County, it can be feasibly widened in southern Orange County. This is
confirmed by AIP-R study. In light of the AIP-R and other alternatives that would reduce or
eliminate impacts to the coastal zone, there is no basis under the Coastal Act for permitting the
proposed Toll Road.

VII. Conflict Resolution

It is undisputed that the project is inconsistent with numerous provisions of the Coastal
Act. TCA therefore relies on the conflict resolution provision of section 300007.5 of the Act.
As discussed in our prior letter, however, there is no “conflict” in this case to begin with. All of
the supposed “benefits” of the project — and more — could be obtained independent of the Toll
Road, or through less destructive alternatives to the Toll Road.

112 Bergmann review, at 7-8.
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Moreover, even if there were a conflict, the Toll Road cannot by any stretch of the
imagination be considered the option “most protective of coastal resources.” This Project would
have impacts that, taken together, are orders of magnitude beyond projects considered by the
Commission, and its benefits are at most incidental. Any of the feasible alternatives identified in
the Staff Report — or not building the Project at all — would be by far more protective of coastal
resources.

Geologic, Flood and Fire Hazard Risk. TCA asserts that the Commission should find
denial of the Project would create a conflict with the policy of section 30253(1) requiring new
development to “minimize risks to life and property in areas of high geologic, flood and fire
hazard.” The Commission has never found a conflict based on this policy, and for good reason.
As discussed in our prior letter, the policy is clearly aimed at ensuring that new development that
is otherwise consistent with the Act does not exacerbate safety risks if located in a high hazard
areas. It is not intended to allow new development, by purporting to mitigate existing risks
created by others, to trump the Act’s resource protection policies. Nor would the policy under
such interpretation provide any benefits to “coastal resources” to be balanced under section
30007.5.

But more to the point, even if TCA’s interpretation of the policy were accepted, denial of
the Toll Road would in no way conflict with it. The feasible, less damaging alternatives
identified in the Staff Report would all improve traffic and circulation, thereby improving
emergency access. The AIP-R in particular would improve the most important evacuation route
in southern Orange County — I-5 — and calls for arterial improvements that would provide a new
alternative north-south route. Improving evacuation routes — to the extent it is needed at all — is
in no way dependent on the Toll Road.

Far from providing a safety benefit, the Toll Road would actually increase fire risk by
creating a major new source of ignitions in fire-prone wildlands. TCA claims that the Toll Road
would not substantially increase the risk of wildfire due an ability to move firefighting
equipment along the road and its service as firebreak, and various mitigation measures. In
reality, new highways in brush areas do far more harm than good with respect to wildfires.

Roads are a major source of fire ignitions, due sparks from catalytic converters,
accidents, equipment malfunctions, discarded cigarettes, and other factors. According to one of
the world’s leading fire ecologists, Dr. Jon E. Keeley of the US Geological Survey and UCLA:

In southern California several studies have shown that fires are overwhelmingly tied to
roads. In many parts of the region a map of where fires ignite is often nearly a carbon
copy of aroad map . . . It is a well established fact that when new roads are established
they bring with them a greatly increased incidence of fires.**®

Data supplied to the Commission showing fire starts in the Cleveland National Forest in San
Diego County — an area with scrub vegetation analogous to that surrounding the toll road —
demonstrates ignitions heavily clustered along the route of Interstate 8.

113 J.E. Keeley, Letter to California Coastal Commission, January 22, 2008 (emphasis added).
14 USFS, Fire Starts, 1970-Present (2007), Map of fire starts in the Cleveland

National Forest, Descanso Ranger District.
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Moreover, a highway will generally act as a firebreak only in moderate weather
conditions; “under the weather conditions that lead to our most destructive fires, roads and even
major highways seldom act as a barrier to fire spread.”*® Indeed, the example cited by TCA of
the 241 acting as a fire break during the 2007 Santiago fire is belied by the fact that the fire
jumped the 241 several times during that event.**®

The overwhelming historic fact is of greatly increased fire incidence due to roads like the
Toll Road.™" Various mitigation measures —fencing, signage in construction sites, fuel
modification, call boxes — are in standard use elsewhere and yet roads remain a major source of
wildfire ignitions.**® Building new roads through wildlands is simply not a fire prevention
strategy. The way to stop fires is to not start them in the first place. The Toll Road will have the
opposite effect. In the words of a trained wildland firefighter, “while firefighting resources can
certainly use the toll road, the increased fire risk the road brings to the landscape is not an
acceptable trade off.”*

Water Quality. TCA continues to assert that the Project will further the Coastal Act’s
water quality policies because it will include new treatment controls for a segment of I-5 that
currently discharges untreated runoff, offsetting the new pollutants added by the Toll Road. As
discussed in our prior letter, offering to provide pollution reduction in a waterbody that is not
impaired or threatened with impairment (other than by the Project itself) cannot provide the basis
for a “conflict” under the balancing provision.

More importantly, to say building the Toll Road will improve water quality in San Mateo
Creek is to deny reality. TCA concedes that treatment measures are not entirely effective at
removing pollutants. Based on recent Caltrans numbers, between 42 and 50% of the copper, 10
to 28% of the suspended sediment, and 13 to 28% of the lead washed from the proposed Toll
Road would be discharged to San Mateo Creek after treatment.*?

TCA provides calculations purporting to show that, despite the addition of these
pollutants, building the 1-5 retrofit would result in a net decrease in total pollutant loadings from
roadway runoff. But these calculations assume unrealistic reduction efficiencies. According to a
recent Caltrans BMP Pilot Study, sand filters are prone to clogging and are recommended only
for small impervious watersheds such as park and ride lots. *** TCA is proposing sand filters for
watersheds of up to 65 acres, far greater than recommended. And extended detention basins
have lower and much more variable removal rates than sand filters — as low as 40% for total

115 J.E. Keeley, Letter to California Coastal Commission, January 22, 2008 (emphasis added)

118 The OC Sheriff website, November 9, 2007, http:/blog.ocsd.org/post/Santiago-Fire---Evacuating-James-A-
Musick-correctional-facility.aspx; Orange County Fire Authority website,
http://www.ocfa.org/pages/ocfa.asp?filename=canyonfiremap.asp (Santiago incident map).

17 «“New Maps Emphasize The Human Factor In Wildfire Management,” ScienceDaily, University of Wisconsin-
Madison (2006, December 28), http://www.sciencedaily.com/releases/2006/11/061116081859.htm.

118 «“TCA's argument that the toll road would provide access to firefighters, might act as a fire

break, and would include mitigation measures such as warning signs and call boxes, does

not mitigate the increased fire risk the road would cause,” R. Halsey, Letter to California Coastal Commission,
January 22, 2008 at 2.

119 |d

29 PWA, Letter of Jan. 22, 2008 at 9-10.

121 california Department of Transportation, Caltrans BMP Retrofit Pilot Program, 2004. EXHIBIT 4
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suspended solids. Using realistic assumptions, the discharges from the Toll Road surface alone
would likely be greater than any reductions achieved by the I-5 retrofit.

More fundamentally, TCA’s analysis misses the critical point. The Toll Road would be
discharging toxic roadway pollutants into over 6 miles of upstream segments of the Creek that
are presently pollution free. Degrading the quality of this significant stretch of the Creek will
not be offset by any pollutant reductions achieved by the retrofit, which affects only the final
downstream segment of the creek.'?

In addition, TCA’s calculations account only for onsite discharges. As discussed earlier,
increases in sedimentation caused by the project’s massive cut and fill slopes present a major
water quality issue that is not addressed at all by the I-5 retrofit.

Finally, as we explained in our previous letter, retrofitting 1-5 is a project that is not at all
dependent on the Toll Road. TCA suggests in its Response that, because no work on this
segment of I-5 is currently programmed, the Toll Road is the exclusive vehicle for the treatment
facilities. This is simply false. Any one of the alternatives to the project could include the
proposed facilities. Indeed, the AIP-R alternative would provide new treatment for 15 miles of I-
5 that is presently untreated — 7 times the area TCA proposes — within watersheds that are
actually degraded, and all without disturbing 6 miles of the San Mateo watershed. That is a real
water quality benefit.

TCA'’s offer to mitigate I-5 runoff as a way to invoke the conflict resolution provision is a
classic example of the “carrot” approach that the Commission has expressly rejected. As the
Commission stated in its findings in the Tilch permit (one of those listed by TCA in support of
its project):

[T]he project proponent cannot “create a conflict’ by adding on an essentially
independent component that does (not) remedy ongoing resource degradation or
enhance some resource. The benefits of a project must be inherent in the essential
nature of the project. If the rule were to be otherwise, project proponents could
regularly “create conflicts’ and then demand balancing of harms and benefits
simply by offering unrelated ‘carrots’ in association with otherwise unapprovable
projects. The balancing provisions of the Coastal Act could not have been
intended to foster such an artificial and manipulatable process.

The Toll Road would degrade a water body that is currently clean and is not needed to provide
any water quality benefits. The Project violates the Coastal Act’s water quality policies and
certainly may not rely upon those policies to create a “conflict.”

Public Access. TCA claims the Project will increase access to the coast by alleviating
traffic congestion for State Beach users. In our prior letter, we detailed how TCA'’s traffic data
did not indicate a congestion problem on I-5 for most drivers heading to the park, even during
peak hours, or include any data at all on weekend usage. TCA’s Response does not supply any
further traffic data. Instead, it quotes a humor piece by a surfer recalling time spent in his car.
This is not the kind of “evidence” that can support a finding of conflict.

12214, at 10.
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Even if TCA had demonstrated a congestion problem for Park users, the Toll Road’s
impact on public access to San Onofre is overwhelmingly negative. No amount of congestion
relief could make up for the loss of campground access for 100,000 annual users. Nor can TCA
rely on its $100 million offer, which as previously discussed identifies no new recreational
opportunities and is yet another example of a “carrot” that may not be used to invoke balancing.
Destroying a park to improve access to it, or obtain money for it, lacks common sense and is not
a legitimate trade off under the Act.

TCA relies on two prior decisions in which the Commission balanced public access
policies against other policies in the Act, both of which are easily distinguishable. The North
County Transit District case and the San Joaquin Hills Toll Road case involved impacts to much
smaller area of natural habitat communities (2.96 acres and 10 acres respectively) than the
Foothill-South, and did not impact coastal recreation resources or archeological resources. In
addition, the NCTD case, unlike the Foothill South, promoted the Act’s policies related to
providing transit service. And in the SJHTC case, the alternative would have required widening
of the Pacific Coast Highway, which the Commission found would impact coastal resources. In
contrast, the alternatives here — particularly widening the I-5- would avoid impacts to coastal
resources, the exact opposite of the SJHTC case.

In short, there are no coastal benefits of the Toll Road that the AIP-R alternative cannot
also provide, but with a drastic reduction in coastal impacts. There is no conflict here to balance,
and even if there were, the negative impacts of the Toll Road project far outweigh the asserted
benefits. The project must be denied.

Joel Reynolds Elizabeth Goldstein
Senior Attorney President
Director, Urban Program California State Parks Foundation

Natural Resources Defense Council

Susan Jordan Dan Silver, MD

Director Executive Director

California Coastal Protection Network Endangered Habitats League

Elizabeth Lambe Mark Rauscher

Regional Representative Assistant Environmental Director

Sierra Club Surfrider Foundation
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Brian Segee
Staff Attorney
Defenders of Wildlife

Elisabeth M. Brown, Ph.D.
President
Laguna Greenbelt, Inc.

cc: California Coastal Commission Staff
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Scott Thomas
Conservation Director
Sea and Sage Audubon Society

Glenn Olson
Executive Director
Audubon California
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SOCTIIP EIS/SEIR Section 1.0
Traffic and Circulation Technical Report

improvements that are currently funded and/or committed, and another assuming full buildout of
the MPAH and RTP. Committed improvements include those that are in a capital improvement
program of the County of Orange or the local jurisdictions within the study area, or projects that
are currently funded by Caltrans. Also included in the committed highway network are
improvements that will be built within the time period prior to the year 2025 by a specific
funding source, for example the City of San Juan Capistrano’s Reimbursement Agreement and
Nexus Fee Program and the City of San Clemente’s Regional Circulation Financing and Phasing
Program (RCFPP). In addition, improvements that are part of conditions of approval for
development that has been approved and is included in the long-range demographic data
forecasts (i.e., OCP-2000 projections) are also assumed to be committed.

Regarding circulation system assumptions for the undeveloped RMV areas, although a specific
roadway access plan has not formally been prepared for the 21,000 DU plan that is assumed in
OCP-2000, through consultation with the OCTA and the County of Orange, those agencies have
recommended the use of a general roadway plan that provides access between the RMV
development areas and the surrounding MPAH arterial network. The access plan does not
assume any changes to the current MPAH. This type of general access plan was also applied in
the analysis of the scenario based on the existing General Plan zoning designations for RMV
(i.e., 6,250 DU development plan). Through correspondence between the County of Orange and
the OCTA, the County of Orange provided an access plan to apply in the analysis of the 14,000
DU proposed RMV plan. The access plan includes proposed changes to the MPAH. For the
scenario in which no future RMV development is assumed, no additional roadway improvements
beyond those that are currently included in the MPAH were assumed in the RMV area.

1.4.5 INITIAL AND ULTIMATE CORRIDOR ALTERNATIVES

For those SOCTIIP Alternatives that assume construction of the FTC-S corridor, each corridor
alternative is proposed as an initial corridor alternative and an ultimate corridor alternative. The
initial corridor alternatives are designed to serve traffic demand through year 2025, whereas the
ultimate corridor alternatives are not anticipated to be needed until after 2025. The initial
corridor alternatives assume that fewer travel lanes are provided on the FTC-S compared to the
number of lanes for the ultimate corridor alternatives.

When modeling traffic forecasts for the corridor alternatives under year 2025 conditions with the
FTC-S in operation as a toll road, the configuration of the FTC-S under the ultimate corridor
alternative was assumed in order to determine the maximum traffic demand on the FTC-S. The
resulting year 2025 traffic volumes on the FTC-S under tolled conditions can be accommodated
by the corridor configuration in either the initial or ultimate corridor alternatives. This is an
indication that the traffic volumes on the FTC-S would be approximately the same if the corridor
were to be modeled based on the initial corridor alternative because the forecasted traffic
volumes are not constrained by the capacity of the FTC-S. It was, therefore, not necessary to
conduct separate year 2025 traffic analyses for the initial and ultimate corridor alternatives.
However, to demonstrate worst case conditions, the capacity analysis summarized in this report
for the corridor alternatives under year 2025 toll conditions is based on the initial corridor
alternatives.
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SOCTIIP EIS/SEIR Section 1.0
Traffic and Circulation Technical Report

1.4.6 TOLL VERSUS TOLL-FREE CONDITIONS

Special scenarios that assume toll-free operation of the transportation corridors were also
studied. Because the traffic demand on the FTC-S under 2025 toll-free conditions was found to
exceed the capacity provided under the initial corridor alternatives, the FTC-S between Oso
Parkway and I-5 was assumed to be built out to the configuration under the ultimate corridor
alternatives in the toll-free scenarios.

1.5 PERFORMANCE CRITERIA AND STANDARDS

This Section discusses the performance criteria applied in the SOCTIIP traffic and circulation
analysis. The performance criteria discussed here have a number of roles in the overall traffic
and circulation analysis. While their primary function is to define impacts for the EIS/SEIR,
there are some related aspects which affect how traffic forecast data is prepared and evaluated.
In particular, the evaluation of traffic forecast data for the various SOCTIIP Alternatives
involves deriving measures of effectiveness in addition to the basic impact measures.
Accordingly, performance criteria are discussed here under two general headings, impact criteria
and measures of effectiveness.

1.5.1 IMPACT CRITERIA

In most traffic technical studies, impact criteria are based on two primary measures. The first is
“capacity” which establishes the vehicle carrying ability of a road segment and the second is
“volume.” The volume measure is either a traffic count (in the case of existing volumes) or a
traffic forecast for a future point in time. The ratio between the volume and the capacity gives a
volume/capacity (V/C) ratio and based on that V/C ratio, a corresponding LOS is defined.
Traffic LOSs are designated A through F with LOS A representing free flow conditions and LOS
F representing severe traffic congestion. Traffic flow quality for the different LOSs are
described in detail in Table 1-1.

Table 1-2 summarizes the V/C ranges that correspond to LOSs A through F for arterial roads and
freeway segments. The V/C ranges listed for arterial roads are designated in the Orange County
CMP and are also utilized by the County of Orange and by the local jurisdictions in the SOCTIIP
study area. The V/C ranges listed for freeway segments are based on the V/C and LOS
relationships specified in the Highway Capacity Manual 2000 (HCM 2000) (Transportation
Research Board, National Research Council, 2000 Edition) for basic freeway sections with free-
flow speeds of 105 kilometers per hour (65 miles per hour).

Both the V/C ratio and the LOS are used in identifying impacts. Certain LOS values are deemed
acceptable by the various governing jurisdictions within the traffic analysis study area and
increases in the V/C ratio which cause or contribute to the LOS being unacceptable are defined
as an adverse impact.

This V/C approach is typical throughout the industry. However, in establishing V/C based
performance criteria, there are certain issues which need to be addressed to obtain suitable VV/C
estimates and relate them to LOS. For instance, while ADT is a useful measure to show general
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MEMORANDUM

To:
From:
Date:
Re:

James Birkelund, NRDC

Norman L. Marshall

29 January 2008

Capacity Analysis for the Proposed Foothill South Toll Road

We have reviewed the information available in the SEIR and accompanying reports regarding the capacity

analysis of the Foothill South Toll Road. The following paragraphs, found on page 1-12 of the Traffic and

Circulation Technical Report, by Austin Faust, 2003, describes the modeling procedure in relation to the

“initial” and “ultimate” lane configurations.

1.4.5 INITIAL AND ULTIMATE CORRIDOR ALTERNATIVES

For those SOCTIIP Alternatives that assume construction of the FTC-S corridor, each corridor
alternative is proposed as an initial corridor alternative and an ultimate corridor alternative. The
initial corridor alternatives are designed to serve traffic demand through year 2025, whereas the
ultimate corridor alternatives are not anticipated to be needed until after 2025. The initial
corridor alternatives assume that fewer travel lanes are provided on the FTC-S compared to the
number of lanes for the ultimate corridor alternatives.

When modeling traffic forecasts for the corridor alternatives under year 2025 conditions with the
FTC-S in operation as a toll road, the configuration of the FTC-S under the ultimate corridor
alternative was assumed in order to determine the maximum traffic demand on the FTC-S. The
resulting year 2025 traffic volumes on the FTC-S under tolled conditions can be accommodated
by the corridor configuration in either the initial or ultimate corridor alternatives. This is an
indication that the traffic volumes on the FTC-S would be approximately the same if the corridor
were to be modeled based on the initial corridor alternative because the forecasted traffic
volumes are not constrained by the capacity of the FTC-S. It was, therefore, not necessary to
conduct separate year 2025 traffic analyses for the initial and ultimate corridor alternatives.
However, to demonstrate worst case conditions, the capacity analysis summarized in this report
for the corridor alternatives under year 2025 toll conditions is based on the initial corridor
alternatives.

At the time this modeling was conducted, the “initial” configuration was 6 lanes (3 lanes in each direction),

and the “ultimate” was 8 lanes. Now, the proposed configurations are different, with the “initial” being only 4

lanes (2 in each direction), and the ultimate being 6 lanes total. However, the modeling was never updated to

reflect the new proposed configurations, creating several important issues, which are discussed below.

1)

The Toll Road will fail if it is only four lanes- The TCTR Appendix D shows the results of
capacity analyses for the proposed toll road. Table D-32, on pages D-92 through D-94 specifically
show the results for the preferred alternative for the committed circulation system and proposed
RMYV plan. This analysis was conducted for a six-lane configuration (2 general purpose lanes and 1
HOV lanes in each direction) for the morning and afternoon peak hours. If this were updated to
reflect the narrower corridor that is now proposed by TCA, several of the new segments of the SR
241 toll road would literally be over capacity, with Level of Service “F”, in both the morning and
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29 January 2008

afternoon peak hours. The projected traffic volumes would exceed the total capacity of the highway
lanes.

2) The benefits of the toll road would not be as great as TCA claims- The toll road will carry less
peak hour traffic than it has projected, because drivers will not pay to drive on a highly congested
road. This will result in less relief of congestion on the I-5 and other arterials than projected by TCA.
The Orange County Transportation Authority maintains a policy of keeping volumes on the SR 91
toll lanes at no more than 1,600 per lane per hour. When volumes approach this level, the tolls rise to
discourage overuse of the toll lanes, and to keep them flowing freely. The TCA’s analyses use 2,000
cars per hour per lane as the capacity of a freeway or tollway lane. The TCA volumes for the new
segments of the toll road peak at 4,780 vehicles per hour (southbound PM peak hour), which would
exceed the total capacity of the two lanes that are provided (4,000 vehicles per hour). The congestion
that will result on the narrower toll road will divert traffic back onto I-5 and the other arterials.
However, the preferred alternative does not include any improvements on these other corridors.

3) The modeling and capacity analysis should be updated to reflect the new proposal-The
TCA’s configuration of the toll road has changed significantly since the modeling and capacity
analysis was conducted. These changes will significantly alter the utility of the toll road to through
travelers, as well as the operating conditions on the toll road, invalidating the older modeling. Toll
roads are particularly vulnerable to diversions from congestion, as most drivers will not be willing to
pay a premium if the route will be congested, as shown by the experience of SR 91 tolling.

4) ‘The air quality, greenhouse gas, and energy analyses also should be redone-All of these
analyses are based on the traffic analyses and the results would be different with different traffic
numbers.

In conclusion, we find that the modeling conducted by the TCA by Austin Faust in 2003 and before is no
longer relevant due to the change in proposed lane configuration of the toll road. The narrower toll road
would be congested to the degree that it will no longer be an attractive alternative to arterials and the 1-5, and
therefore it will not provide the traffic relief claimed by TCA.
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Shirley Dettloff
6812 Laurelhurst Dr,
Huntington Beach, California

The Honorable Patrick Kruer, Chairman
And Members

California Coastal Commission

45 Fremont Street, Suite 2000

San Francisco, California 94105-2219

Dear Chairman Kruer and Commissioners,

I am writing to you to express my opposition to the proposed toll road which will impact
San Onofre State Beach. This should be a very easy decision for the commission, as the
Coastal Act requires that you protect important recreational areas in our state, as well as
sensitive habitat. Your staff has presented very strong evidence that the toll road will
have severe and unacceptable impacts to the state park, no matter what the mitigation”
measures are. The Coastal Act also prohibits any project that will impact
environmentally sensitive habitats. The Foothill Toll Road will damage ESHA’s with
impacts to 50 acres of coastal sage scrub.

As a former Mayor of the City of Huntington Beach and a former member of the State
Coastal Commission, I understand how difficult it is when you are trying to make a fair
decision. We all acknowledge the demand for solving transportation problems in Orange
County, but this is not the correct solution. If you were to support this road, vou will set
a precedent that will haunt all future decisions you are required to make. It is the
responsibility of the leaders in Orange County, who allowed uncontrolled growth, to
solve this enormous transportation problem, but not at the expense of the environment.

As you make your decision, please remember that you were appointed to follow the.

Coastal Act. This should make your decision making process much easicr. Please follow
" the advice of the Department of Parks and Recreation and their Commission and your
own staff. They have done extensive research and have come to conclusions based on
scientific evidence and not financial considerations.

Please support your staff and oppose the Foothill South Toll Road.

Sincerely,

Shirley Dettloff
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